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HE work, of which a part is now offered to 


1 the Public, has long poſſeſſed, in the otigi- 
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nal ſtate of it, the ſanction of a deſervedly great 


name. It is much to be regretted that it's learned 
Author did not live to complete his own plan: 
and even if he had, the lapſe of ſo many years, 
and the variety of important queſtions relative to 
EVIDENCE Which have been diſcuſſed ſince his 
death would have rendered fome confiderable 


additions very material. To give this extenſive 


title of Furiſprudence as fully and ſyſtematically 
as poſſible, has been the endeavour of the preſent 
editor. Profeſſional men will diſcern clearly, that 
no little time and reſearch muſt have been neceſ- 
ſary for executing ſuch a deſign in any degree 


ſuitably, Much time has accordingly been em- 


ployed, and interruptions have occurred which 
have ſuſpended the progreſs of the work. A more 
particular explanation of theſe will not be defired; 
if the Profeſſion ſhall ſee reaſon to believe, that not 
much of voluntary inattention can be imputable, 
The editor would certainly have wiſhed to have 
publiſhed the whole, (agreeably to the expectations 
which he entertained), at a period earlier from the 
commencement of the undertaking than has al- 
ready paſſed; but not having found it poffible, he 

Vor. I. A2 has 


| 


[i] 

has been induced by the requeſt of the Proprietors, 
of whoſe candour and patience during ſo long a 
delay he is very ſenfible, to publiſh two Volumes : 
which comprize the principal viviſions of the ſub- 
ject. The remainder he hopes to finiſh ſo that it 
may. be ready for publication by the end of the 
winter, To the completion of the work, a full 
Index of the Principal Matters and a Synoptical 
Table of Caſes is reſerved. 


London, 16th July, 1791. 
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Fat is the Fa ate of che = that although, when 
it is ſtudied | in the juſt extent, it is capable of exci- 
ting the beſt faculties of the human mind, whatever 
their native force or cultivation, to a moſt vigorous, 
uſeful, and honourable exertion, ſtill the Celebrity ac- 
quired by it is confined within the ſame Limits which 
bound the municipal Inſtitutions. eſtabliſhed in the 
Country of its reſpective Profeſſors. And even in 
theſe, while the Labours of the Lawyer are eſtimated 
in proportion to their national Utility, the Judge- 
ment of their Value reſting in the Profeſſion itſelf, 

a 57 | the 
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the public Admiration and Curiofity hardly ſurvive a 
few Years: and the Memory of any circumſtances 
not directly included in the profeſſional Hiſtory of the 
perſon ſoon fades and vaniſhes ;* however eminent 
the ſtation, and however great and conſpicuous the 
' Abilities: while in other Profeſſions and Employ- 
ments, equal, or even inferior Talents may render 
the Poſſeſſor of them illuſtrious in every civilized 
Nation; and give an Intereſt and Permanency to the 
minuteſt Particulars reſpecting his Perſon, his Family, 
and his private Life, How much oftener has Mar- 
tial been remembered than Ulpian or Papinian! With 
what frequency will the Name of Gay occur to our 
Poſterity, if compared with that of Coke! How 
does the exactneſs of our Intelligence with regard to 
Swift ſtrike us when contraſted with our ſcanty In- 
formation reſpecting Sir Matthew Hale] In the mi- 
litary Profeſſion, whether by Sea or Land, the Trophy 
beams with diffuſive ſplendor. In the elegant and cap- 
tivating Arts of Painting, Sculpture, and Muſic, the 
public Ear catches with eagerneſs every ſlight Memo- 
rial of a favoured Artiſt, In the grave and retired - 
Studies of Theology and Medicine the biographical 
information of perſons eminent in either will be found 
leſs defective than of perſons proportionably remark- 
able for their application and e in the Law. 
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Of this Difference, in prejudice of the Law, when 
compared with any other liberal purſuit, a Difference 
mortifying indeed, if Fame were the beſt Reward of 
human Actions, THE . OF THE Law or 


Ev1- 
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Evibxex is a complete Example. At the diſtance 


of only ſixty-two years from his Death, though he 
filled a diſtinguiſhed ſtation, both in Freland and Eng- 
land, with Abilities adequate to the greateſt, my 


Private Reſearches, public Enquiries, and the obliging 


aid of others, leave me ſtill uninformed of the im- 


mediate Progenitors of the Lord Chief Baron Gilbert : 


though, from the Arms upon his Tomb-ſtone at Bath, 


a Conſanguinity may be conjectured between our Au- 
thor and John Gilbert, of Woodford, in Ex; to 


whom, in 1609, part of the ſame Arms was confirmed. 


Neither the General Biography nor the Britiſh. contain 


his Name: however evidently moſt. worthy. to have 
graced both. And by the inadvertence of his Con- 


temporaries we are left ignorant of the Place of his 


Birth, his Education, and of every thing, a ling le 
Eſſay excepted, which does not fall within the Line of 
his Profeſſion. It does not appear that he was a Gra- 
duate in either Univerſiiy: yet his Education we may 


juſtly infer to have been liberal. His Improvement in 


general Knowledge in the great branches of liberal and 


uſeful Learning is ſtrongly indicated in ſuch of his 


Remains as have been 5 publiſhed, 


The Date of his Birth muſt be referred to 1674, as 
appears by a compariſon of his Age and the Year of 
his Death in the Epitaph ſubjoined to this Account, 
and is confirmed by Lord Raymond. The Year of 
the Birth is always expedient to be inſerted in monu- 
mental Inſcriptfons, as well as the Age and date of the 

a 2 Death; 


BI TI of 
GI IEE, , 
1674. 


2 Raym. 1420. 
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Death; ſince thus, if a-numeral Error (the moſt! fre- 
| quent of all miſtakes, and of which there is a ſignal | 
Example in the Epitaph of that admirable Poet, Spen- 
fer) happens to be committed in any one, the other two 
will aſcertain how it is to be rectified: and for want of 
this, had not his eminent Contemporary eſtabliſhed the 
Age of Git. Bxrr, in concurrence with the Inſcription at 
Bath and other cotemporary Evidence, the Proof de- 
rived from the Latin Epitaph might have been re- 
garded as doubtful in ſome degree; though the Cate 
manifeſted by his Executors would have much reduced 
the probability of ſuch error. He was conſequently 
about fourteen at the time of the glorious Revolu- 
tion; of an Age, | 


U ſapere et que fit poſſet cognoſcere Virtus— © 


And it ſeems to have made a ſuitable Impreſſion: 
what his ſentiments were of the Reign which ren- 
dered that Event neceſſary will be ſeen, in ſome. mea- 
ſure, in the Work now publiſhed ; what his Prin- 
ciples of legal Certainty and conſtitutional Freedom, 
may be collected from the Tenor of his Works. 


Evitzph. In 1715, if his Epitaph be corre, but in the year 
2 preceding, if a late curious and uſeful Publication * be 
exact in this particular, + he became one of the Judges of 

the Kix 's BENOH in IX ELAN D ; I and before the end 


of 


: * For want of D h [ al m that during thi 
| . of Dates to the [| 1: ſhould ſeem that during this 
e Cajes in the Cour of Excus- Time a Caſe was ſolemnly . 
ene IxxLaxd, preſerved in 8 that Court on à ſpecial 

the Folio Edition of 1742, I am Verdict en 4 Queſtion of Homi- 


not enabled to aſcertain this foint cide: ave have unfortunately no 
frem thence as I exjtefted to have more than the introductory Part 


of the Argument of G1LBE&T: 
the 


done, 
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PREFACE 


Rank of CRIET Baron of the ExXCHEQUER, which 
he held till the early part of the year 1722, when he 
was called to ExcLanD, and ſucceeded by Barnard 
Hale, Eſq. He was conſequently nearly thirty-nine 
or forty when he was made a_Jupcex, and con- 


tinued ſuch in different Courts about ſeven years in 


Ireland, and nearly five in England. In which Station, 
during the Engagements of public Duty, and the 
trying Conflict he ſuſtained part of the time, moſt af 
his Works, numerous and of deep Inveſtigation as 
they are, ſeem to have been compoſed. 8 


We are now brought to a Period when, during 


the Ferment of the Conteſt, one Party would have 


* 


thought no Apology ſufficient; the other, perhaps, no 


Encomium adequate, We ſhall offer neither; but 
ſtate the Facts. 


When our Author was about the Age of forty- four, 
and had ſpent abour four years in Ireland, the ſituation 
of that Country and of the Government and Policy 
of England engaged him in a very arduous Conteſt. 
This was in the fib of G. I. and the occaſion, a 
Conteſt of Privilege between the ultimate judicial Tri- 
bunal of each. From the time of Mr. Morvxzux's 


00 celebrated Tract, the Juſt - Terms of Connection 


* 


— 3 


* 8 2 13 ä * n * 
— 


the Date of the Fact 0 on which as 1714. The A 3 cu- 
Verdi dt founded is Jan. rious, it will be _ by ** 
1724, inthe Foli Reports: But of ent 


A <<. ME: I - 


2 3 8 between 


5 8. U 


of that year, in which both agree, he was promoted to the B. P. I. 220, 
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between the two Countries could not well fail of being 


WH. $. T. VI. 

1387—95+ 

Proceedings of 

the Houſe of 

Lords in Ire- 

land again{t 

74 7 Gilbert, 
Lord Chief 

"eg &c, 

N. 4. P · 191. 


inveſtigated with inereaſing Attention. It could hardly 
then be expected that the Claim of the BRITISH 
-Hovse of Loa ps to decide in the laſt Reſort on 
Queſtions of real property in IX EL AND, excluſively of 
the Inrss Housz of Lox Ds, on Appeal from the 
ſubordinate Juriſdictions in IX ELAN D, could prevail 
without a ſtruggle. This accordingly happened, and 
a Deduction of the ſeveral Facts in the Order of Time 
may perhaps give the cleareſt Idea of the Caſe. 


In the year 1703, Feb. 11, the Iriſh Houſe of Lords 
had reſolved, Nemine contradicente, in the following 
Terms on the Petition of Edward, Earl of Meath, 
and Cecilia, Counteſs of Meath, his Wife : 


That by the ancient known Laws and Statutes of this 


"Kingdom ber Majeſty hath an undoubted Juriſdiction and 


Prerogative of judging in this her Hicn Count or 
PARLIAMENT in all Appeals and Cauſes within ber 
Majifty's REALM of IRELAND : 


That the Determinations and Judgement: of this High 
Court of Parliament are final and concluſive, and cannot 
be reverſed or ſet aſide by any other Court whatſoever : 
11 a he! 


That if any Subjef or Refiant within this Kingdom 
Hall hereafter preſume to remove any Cauſe determined in 
this High Court of Parliament to any other Court, ſuch 
Perſen or Perſons ſhall be deemed Betrayers of her Ma- 
Jeſty's Prerogative and uriſdiFion, and the undoubred 
ancient * and Privileges * this Honourable Houſe, 

and 


= . 2 
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and of the Rights and Liberties of the Subjefts of this 


Kingdom: 


That if am Subje® or Reſiant within this Kingdom 
ſhall preſume to put in execution any Order from any 
other Court contrary to the final Judgement and Deter- 
mination of this High Court of Parliament, ſuch Perſon 
or Perſons fhal! be deemed B-trayers of ber Majeſty's Pre- 
rogative and Furiſdifion, and the undoubted ancient Rights 
and Liberties of this Houſe, and of the Rights and Liber- 
ties of the Subjefts of this Kingdom. 


Wn En Sterne, Cler* Parliamento“. 


About twelve years after theſe Reſolutions GIL BERT 
became one of the Barons of the Exchequer in Ire- 
land, and before the Cloſe of the year Chief Baron of 


that Court. 


In conſequence of an Appeal received from the 


Chancery Side of the Iriſh Court of Exchequer, in the 
(Caſe of Anneſiey and Sherlock, early in the year 17 17, 
the Britiſh Houſe of Lords interpoſed their Order in 
theſe Words: x | 


Die Jovis, 6to Februar, 1917. —Upsn Report from 


the Committee of the whole Houſe, to whom it was re- 
ferred to confider by what Methods the Order of this Heuſe, 
| for the reſtoring P. ſſ:ſſion to Maurice Anneſley, E. of 
the Eftate in Ireland » whereof be was diſpoſſeſſed pend- 
ing his Appeal in this Houſe may be moſt properly en- 


forced and executed; it is ordered by the Lords Spiri- 


2 4 tual 


6 Feb. 1917, 
Order of the 
Houle of Lords 
of G. Britain. 


P R E F A c E. 


tual and Temporal in Parliament aſſembled, that the 


Proceedings on 
the laſt men- 
tioned Order 
in the Court of 
Exchequer in 
Ireland, 19 Feb. 


1717» 


Barons of the Court of Exchequer in Ireland do cauſe 
the ſaid Maurice Anneſley, Eſq. to be forthwith reſtored 
to the Poſſeſſion of the Lands of which he was diſpoſ- 
ſeſſed pending his Appeal, which was received by this 


Houſe the 81h " of June laſt. 


Die Jovis Glo Fubruarii, 1717 3 by the Lords | 


Spiritual and Temporal in Parliament aſſembled, That 
the Lord Chancellor do tranſmit the Order of this Houſe 


to the Barons of the Exchequer in Jreland, whirh | 


requires them to cauſe Poſſeſſion to be forthwith delivered 


to Maurice Anneſtey, Eſq. of the Lands of which he was 
diſpoſſeſſtd pending his Appeal in this Houſe; com- 


manding the Barons of the Exchequer at he ſame time 
to return to this Houſe, as ſoon as 27 can, an Account 
of what ſhall bz done therein. 


William Cowper, Cler' Parliamentor'. 


By an official Letter from the Lord Chancellor Cow- 
PER the Order of the Houſe of Lords of Great Britain 


was accordingly tranſmitted to the Barons of the Ex- 
chequer i in Fe 


And on the 19th of February, 1717, the Crit 
BARON of the Court of Excyequer in IRELAND 
produced in Court the ſaid Letter of the Lozp CHAx- 


CELLOR of GREAT Britain, with the Reſolution 
and Order before ſtated of the Brit;h Houſe of Lords, 
and thereupon the Lord Chief Baron and the other 
Barons ordered an Injunfion for the reſtoring the ſaid 


Maurice 


PREFACE 
Maurice Anneſity to Poſſeſſion of the Lands of which 
he was diſpoſſeſſed pending his ſaid Appeal in the 
Houſe of Lords of Great Britain: the Order iſſued in 
the Name of the Chancellor, Treaſurer, and Barons of 


the Exchequer, commanding the Sheriff to n * 
ſeſſion accordingly. 


And Mark Anglo his Artorne, Agent, Seller, 


or Counſel, was ordered by the Court to attend the 


Chief Remembrancer or his Deputy with the Names 
of the Lands of which he had been fo diſpoſſeſſed, 
and the County or Counties in which they lay. | 


On the 15th of March the Injunction was ſerved: 
the regularity of which, and to the Fact of there re- 
maining any Right of Poſſeſſion in Anneſley of the 
Lands on which it was to operate, independent of the 
great Queſtion of Privilege, ſome Objections are ſtated 
by the Commiltee of the Triſh Houſe of Lords : but 
Alexander Burrowes, the then High Sheriff of the 
County of Kildare, in which the Lands lay, refuſed 


. £09 execute it. 


On the 13th of Oober, 1717, an Order was made 
by the Houſe of Lords of Ireland in hbecverba : 


Die Jovis tertio Die. Octobris, 1947, —Whereas by 
the Report made from the Lords Committees appointed 
to conſider the propereſt Method for the relieving of Heſter 
Sherlock, Wid:ww, &c. purſuant ta what was ordered 


P. 190. 


Ibid. 


Report of the 
Lords Commit- 
tees for Courts of 
Fuſtice, in Ire- 
land, 15 Mar. 


* ; 


/ 


P. 191. i N. 4. 


Order of the 
Houſe of Lords 
of Ireland 
thereon, 


13 Oct. 1717. 


and adjudged by this Houſe on the 19th Day of June, 
1715, in 4 Cauſe wherein the ſaid Heſter Sherlock, 


Widow, 


PREF ACE. 


Widow, was Appellant, and Maurice and John Ad- 
neſley, Efqrs. were Reſpondents, as alſo upon the Reſo- 
lutions agreed to this Day by this Houſe, it appears that 


the Sum of One Thouſand Five Hundred and Seven Pounds 
Fourteen Sbillings and Eight Pence Farthing was due to 


| Hefter Sherlock, tbe Appellant, upon the 19th Day of 


Orders of the 


Houſe of Lo:ds 
of Great Bri- 
tain, 23 Jan. 
1718, reinforc- 
ing their former 
Order, 


February, 1716, on account of the Principal and Inte- 
reſt of the Portion of Edward Sherlock, decreed unto 


the ſaid Appellant, as Adminiſtratrix to the ſaid Edward, 


by this Houſe, on the 191th Day of June, 1716; and 
that the Lands of Little Rath, Boddingſtown, Darr, 
and Mullenafooky in the Barony of Naas, and County 
of Kildare, are chargeable with and liable to the Pay- 
ment of the ſaid Sum, it is thereupon ordered by the 
Lords Spiritual and Temporal in Parliament aſſembled, 
that the High Sheriff of the County of Kildare do 
forthwith euT the ſaid Heſter Sherlock inTo TRE 
Posskss 10x of the ſaid Lands of Little Rath, Bod- 
dingſtown, Darr, and Mullenafooky, ſubjeF to the 
faid Sum of One Thouſand Five Hundred and Seven 
Pounds Fourteen Shillings and Eight Pence Farthing : to be 
beld by ber the ſaid Heſter until ſuch Time as ſhe ſhall 
receive the ſaid Sum chargeable upon the ſaid Lands as 
aforeſaid : and this ſhall be a ſufficient Warrant in that 
behalf. 
To Charles Nuttal, Eſq. High Sheriff 
of the TORY of Kildare. 


On the 23d of January, 1718, it was ordered by 
the Peers of Great Britain in Parliament _—_— in 
hæc verba: 


Anneſley 


n SS | 


Anneſley v. Sherlock, Die Veneris, 23 Januarii, 
1718.—Upon RzyoxT from the Lords Committees ap- 
pointed to inquire into the Reaſon of the Delay in not obey- 
ing the Orders of this Houſe relating to the Appeal of 
Maurice Anneſley, Eſq. and bow the ſame may more 
properly be inforced; it is ordered by the Lords Spi- 
ritual and Temporal in Parliament afſembled, that the 
Barons of the Court of Exchequer in Ireland be and are 
hereby direkted to proceed by the moſt ſpeedy and effettual 
Methods to cauſe Poſſeſſion of the Eſtate of tbe ſaid 
Maurice Anneſley, as required by the Order of this 
Houſe of the 6th of February laſt, 70 be reſtored 70 
bim. | 
William Cowper, Cler' Partiamentor”. 


Anneſley v. Sherlock, Die Veneris, 23 Januarii, | 
1718.—OapERED, by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that the Barons of the 
Court of Exchequer in Ireland do cauſe the Reſpondent 


| Heſter Sherlock 10 account before them upon Oath for 


the Rents and Profits of the Eftate in Queſtion, which ſhe 
bas made or received fince ber gaining Poſſeſſion thereof 

by the Orders of the Houſe of Lords in Ireland, and 
to anſwer and pay the ſame to the Appellant Maurice 
Anneſley, Ei. without Prejudice to the Right, in caſe 
of an Ay peal to be brought by either Party from the 
Decree of the Court-of Exchequer in IRELanD. | 


William Cowper, Cler' Parliamentor'. 


 Anneſley 


- 92 t. 
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Anneſley v. Sherlock, Die Veneris, 23 Januarii, 
1718. Ob RED; by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that tbe LoxD Hicn 
CHANCELLOR of GREAT BRITAIN do tranſmit the 
two Orders made this Day on the bebalf of Maui ce 
Anneſley, Eſc. to the Barons of tbe Couar of 
Exchza dpx in IX ELANp, commanding them, at the 


ſame time to return, as ſoon as. WO can, an Account of 


| what foal! be done therein. 


Letter of the 
Lord Chancel- 
lor of 8. B. 
ſignifying the 
ſame to the 
Barons of the 
Exchequer in 
Ireland, 


27 Jan. 1718. 


Qu. their ? 


Order of the 
Iriſh Exchequer, 


Farther Pro- 


ceedings of the 


Barons of the 
Exchequer in 


Ireland thereon, 


7 July, 1718, 


William Comper, car Patiumenor. | 


8 an official. Letter, dated 27 J an. inclofng Copies if 
the ſaid Orders, the Lord Chancellor PARKER tranſ- 
mitted to the Barons of the Exchequer bis renewed 
Signification of the Reſolution of the Britiſh Houſe of 
Lords on the Subject of this memorable Conteſt : and 
concluded —Your Lordſhip will immediately communicate 
this to the reſt of the Barons; and return, as ſoon as 
you can, an Account of what ſhall be done by yourſelf and 
the reſt of the Barons in purſuance of your * TLordſbips 


ſaid Or ders. 


On the 13th of May, 1718, on the Complaint of 
Maurice Anneflty, an Order was made, fining the Sheriff 
forty ſhillings, unleſs he ſhould return the Injunction 


in four days, and the Fine was increaſed o ſubſequent 
Motions to 77 4 


On the 7th of July, 1713, the then High $ Sheriff 


for the County of Kildare, after ſeveral intermediate 
Motions, made a ſpecial Return to the Injund ion, ſetting 
forth the Reſolves and Order of the Ix isn Hovse or 


Loxps above cited, of the 11th of February, 1703, 


and 


and 
viri 
full 
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and roth of June, 17163 and concluding, that vy 
virtue of the ſaid Order be bad pat Heſter Sherlock into 
full, quiet, and peaceable Poſſeſſion ' of all the Towns 
and Lands aforeſaid; and that the ſaid Heſter from 
thenceforth continued in the ſame Poſſeſſion of ibe Pre- 
miſes aforeſaid, according to tbe Tenor and Effet? of the 


4 oreſaid Order: by Reaſon of which Reſolves and 


Order be dared not in Prejudice and Lefion of tbe PRIvI- 
LEGES of PARLIAMENT by the Laws and Statutes of 
the Realm of IszLanD provided, 10 reſtore the ſaid 


Maurice Anneſiey, EA. 10 the Poſſeſſion of - the. ſeveral 
Towns and Lands of Little Rath, Dart, and Mullena- 
fooky. 


' On the yth of July the Fines were reduced by the 
Barons Pocklingion and St. Leger in conſequence of 


the Return of the 11jun2ion : but on the ſame day the 


Officer of the Exchequer, the Attorney for Mts. Sherlock, 
and the former Deputy Chief Remembrancer were directed 
to attend at the Houſe of the Loxp Cnrtr BARON: 


when, in the preſence of the Chief and of the other = 
Barons, the Injunfion and Return was read: and the 


Barons declared that it was no, Return: the Altorney 


for Mrs. Sherlock prayed that the Fine might be reſpited 


to the next Term, or opportunity given to the Sheriff 
to juſtify his Return, which was refuſed. The Attorney 
was ordered to take back the Money which he had paid 
to the Box for taking off the Fines, and the Fi ines 


were ttm 


On No 7th 1 November an Arraennzar iNued 
againſt the Sheriff, returnable before the Chancellor, 
| Trea- 


Fartber 855 : 
ceedings agai | 
. the SheriF, 


7 Nov. 1718. 


xip 


VoTrs of 
CxxsvurEg and 
CommiT- 
MENT by the 
Iz18n Hovsz 
of Lonps 
egair the 
611 
poll and the 
other Barons, 
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Treaſurer, and Barons, on the Odave of Hilary, and was 
renewed the 3oth of January following. But the 
Sheriff, by reaſon of the ſaid Attachments, abſconding, 


was not preſent when he ought to have come on his 
Accounts: and was upon that Account Hued by the 
Barons 12000. and — 


'On the REPORT * the Lords Committees,” com- 
priſing theſe and other particulars, the PE EAG of IxE- 


LAND reſolved, inter alia, 


That Alexander Burrowes, Eſq. late High Sheriff 
of the County of Kildare, in not obeying the Injunction 
iſſued forth out of her Majefly's Court of Exchequer, 
dated the 22d of February, 1717, in the Cauſe. between 
Anneſley and Sherlock, has behaved himſelf with In- 


tegrity and Courage, and with due Reſpect 10 the 


Oxpzxs and Reſolutions of THIS Hovse.. 


* That the Fines impoſed (on the Jaid late Hign Sheriff) 
for not returning the Writ of Injunction be taken off 
without Lets. $40 


| That the Fines impoſed (on the ſaid late High Sheriff ) 


for not entering on bis Accounts, amounting to 1200 l. and 


upwards, be taken off when be ſhall bave made a juft 
Account, without other Fees than ſuch as are uſual on 
paſſing Sberiff's Accounts. 


That the Lozy Curzr BARON and the ötber Barons 
had due Notice of the ORDER of this House the 3d 


October, 1717, in the Cauſe of Sherlock and An- 
neſley. 


3 


Reſolved, 


. 


r r xr. — 
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Reſolved, that JzrrRay GIL EER T, Ei. Lond 
Carer BARON of bis Majeſty's CourT of Excyzqutr, 
in the. Proceedings in the Cauſe between Sherlock and 
Anneſley, as alſo againſt Alexander Burrowes, Es. 


late High Sheriff of the County of Kildare, bas a#ed 


in direct Violation of the OxDers and Reſolutions of 
this Houſe. 


Reſolved, that Jerrray Gir BERT, Eſq, Lord 
Cf BARON of bis Majeſty's Cob x of Excuequen, 
in the Proceedings in the Cauſe between Sherlock and 
Anneſley, as alſo againſt Alexander Burrowes, Eſq. late 
High Sheriff of the County of Kildare, bas ated in 
manifeſt Derogation to and Diminution of the King's 


Prerogative of finally judging in his High Court of 
Parliament in Ia ELAN D, as alſo of the Rights and 


Privileges of this Kingdom, and of the [II IRE, 


5 70 


The YON Reſolves with chaſe two Wm paſſed againſt 
the two otber Barons. 


Reſolved on the Queſtion,” Nem. con. that it is the. 


Duty of the Barons of the Excygquer, where 


there is any Wrong or Prejudice done to the King, in 
Matters lying before them, 1% inform the Kina or 
the Chief Governor or Governors of the Kingdom, or the 
Council. A Cd HRC 


Reſolved, that the Caſe of Sherlock and Anneſley, 
as it lately. lay before the Barons of the ExcugqueR, 
being Matter not only ef Law but of State, ought to 

1 . Bo  bave 


PREFACE. 
| have been laid before the King, the Chief Governor or 


Governors of this Kingdom, or the Council of the ſame : 


it ſo nearly concerning his Majeſty's Prerogative and the 
Imeref of the wnoLt KINO DOM. 


Diſſentient. 


Donerayle. 


Jo. Meath, 
Welbor e, Kildare, | 


Henry, Killala and Achonry, 


Middleton, "ie CARY | 
William, Derry. 


Timo, Kilmore and Ardaghb. 


Reſolved, that Jerrxay Gil BERT, Eſq. Loxp 
Cnier Bano of the Court of Excneques, John 
Pocklington, EG. and Sir John St. Leger, Knt. Barons 
of the ſame, in their Proceedings in the Cauſe. between 
Sherlock and Anneſley, and againſt Alexander Bur- 
rowes, Eſq. late Sheriff of the County of Kildare, 


have afted contrary to Law and to the "OR. 
Practice of the King's Courts. 


Diſſentient. 


Jobn Meath 
Melbore Kildare 


Henry Killala and Achonry 


| Donerayle, 


Middleton cane. | 
William Derry. 


' Timo, Kilmore and Ardagh, 


This ſeems to have Allu- 
fion to the latter part of the oath 
of a Baron of the Exchequer :— 
« Whereas ye may know any 
Wrong or Prejudice to be done 
to the King, ye ſhall put and do 
all your Poker and Diligence 
that to redreſs: and if ye may 


— 


not do it, ye ſhall tell it to the 
King, or to them of his Council 
which may make relation to the 


| King ; ; if ye may not come to 


kim, to the King's Majeſty's 
Lieutenant, or other Chief Go- 
vernor or Governors of this 
Realm for the time being.” 


Reſolved, 


© TT a9 ee —tQ 
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Reſolved, that Jerrnay GILBERT, Ef. Loxp 
Carer Baron of the Court of Excntquer, having 


taken upon him to put in Execution a pretended Order 
from another Court, contrary to the final Judgement of 


this Hie Covkr of PARLIAMENT, in the Cauſe 
between Sherlock and Anneſley, is 4 Betrayer of bis 
Majeſty's Prerogative, and the ancient undoubted Rights 
and Privileges of Ty1s Housz, and of the Rights and 
Liberties of the Subje2s of thii Kingdom. 
Diſſentient. 
Donerayle. 
Jobn Meatb, Middleton Ca xe. 
Welbore Kildare, | William Derry. - 
| Henry Killala and Achonry, 
Ti imo. Kildare and nag.” 


The ſame Reſolve againſt each of the two other 
Barons. 


Finally, the Houſe reſolved and 8 in bec 
verba: 


O&RDERED, by the 1 Spirits and Temporal 


in PARLIAMENT aſſembled, that the Right Honourable 


Jeryray GiLBERT, EA. Lokp CHET Barow of ibe 
CourT of ExcntqQuzR,' ſhall, for the ſaid Offences, be 
taken into the Cuſtody of rhe Gentleman Uſher of ihe 
Black Rod attending this Housx. 


Diſſentient. 
|  Fitzwilliams. 18 | 
Jo. Meath, © Middleton Caxc. 
Welbore Kildare, Donerayle, 
Henry Killala and Achonry, William Derry. 
' Timo, Kilmore and Ardagb. | 


b 
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And the ſame Ox DER paſſed, with the ſame Pzzrs 
diſſentient, againſt the two other Barons. The Bz1- 
T7154 Hovsz of Loxps, on the contrary, approved 
the Proceedings of the Bazons of the Ixisn Ex- 
CHEQUER 3 recommended them to the royal favour as 


having been unjuſtly cenſured and illegally impriſoned 


for having done their Duty; and that a BiLL be 


brought into PartiamenT for ſecuring the Dependence 
of IRELAND on the Crown of ar BRrr AIV.“ 


Afterwards, in the next year, the PARLIAMENT 


of Grzar Britain declared their ſenſe of this Claim 


+ I: received the 
Royal Aſſent on 
rhe 7th Apr. 
1720 

As C. V. 
Ixxvs 


of Juriſdiction by the Hovsz of Loxps in Inz- 
LAND by aStatutef often quoted in the Commencement 
of the unhappy Conteſt, in which the Government of 
this Country engaged againſt the AMERICAN CoLo- 


wits. It is of a tremendous Conciſeneſs : the whole 
Act W of theſe two ſentences : 


An Acer fob the better ſecuring the Dependency of 
IRZLAND upon the CRown of GREAT BRITAIN. 


WHEREAS tbe Houss of Log ps of IntLanD have 
of late, againſt Law, aſſumed to themſelves a Power 
and Juriſdiction to examine, correct, and amend tb 


Decrees of the Courts of Juſtice in the Rio DOM of 


IRtLAanD : therefore, for the better ſecuring of the 


Dependency of IRELAND upon the CRown of Grzat 


BriTAIN, may it pleaſe your Moſt Excellent Majeſty, 
that it may be declared, and be it declared by the King's 
Maſt Excellent Majeſly, by and with the Advice and 
Conſent of the Lords Spiritual and Temporal and Commons 


in this preſent a aſſembled, and by the Au- 


thority 


„ 


thority of the ſame, that the ſaid Kingdom of I8eLanD 


hath been, is, and of Right ought to be ſubordinate unto 


and dependent upon the Imperial CRown of GREAT 


BriTAIN, as being inſeparably united and ' annexed 
 thereunto and that the King's Majeſty, by and with the 
Advice and Conſent of the Lords Spiritual and Temporal 
and Commons of GREAT BRITAIN in PARLIAMENT 
aſſembled, had, hath, and of Right ought to have 

full Power and Authority to make Laws and STATUTES 
of ſufficient Force and Validily to Bind the Kinopom 
and PzoPLE of IRELAND. ED 


And be it further declared and enacted by the Autho- 


rity aforeſaid, that the Houss of Los vs of IRELanD 
bave not, nor of Righs ought to have any Juriſdiftion to 


Judge of, affirm, or reverſe any JuDGemenT, Sentence, 


or Decree, given or made in any Court within the ſaid 
Kingdom: and that all Proceedings before the ſaid 
Hovuss of Lok ps upon any ſuch Judgement, Sentence, or 
Decree, are, and are hereby declared to be utterly NULL 
| and voy to all Intenis and Purpoſes whatſoever. 


Mr. Ayres has a ſpirited Remark on this Statute: 
we are left in the dark to judge on what grounds tha# 
auguſt aſſembly were induced to believe a power exerted 
. without controul (he ſpeaks of the power of Judicature 
in the Ia sn Housz of PRE RS) did not give a Rio. 
A foreigner, unacquainted with the cauſes which afuated 
that parliament, would imagine this a very extraordinary 
dofrine, | | 


b 2 The 


Xix 


c. v. inn 


Anno 182. 


22 G. III. 
ITED 


23 G. III. 


e 28. 


„ 
The PaRLIAM ENT of GREAT BRITAIN at length 
thought ſo: and repealed the AcT which had negatived 
the independent legiſlative, and the judicial Claims of 
the Iain PARLIAM ENT: and Doubts being enter- 


\ tained whether the Repeal of an Act, which expreſſed 


itſelf in the declaratory ſtyle, would not leave room for 
the Claim of an excluſive Juriſdiction as of Common 
Law, independent of ſuch Statute ſo repealed, an- 


other AcT paſſed, which with a wiſe ſimplicity removes 


all ſhadow of future Controverſy on this Queſtion. 
Ic is in theſe Words : e 


WHERzas by an AcT of the laſt Sefſion of this pre- 
ſent PARLIAMENT, intitled, An Act to repeal an Alt 
made in the Sixth Year of the Reign of bis late Majeſly 
King George the Firſt, intitled, An Af for the better 


ſecuring the Dependency of the Kingdom of IX ELA xD 


upon the CROWN of GREAT BRNITAIN, it was enatted, 
that the ſaid laſt-mentioned Af, and all Malters and 
7 bings therein contained, ſhould be repealed : And whereas 


Doubts have ariſen whether the Proviſions of the ſaid At 


are ſufficient to ſecure to the PEOPLE of IRELAND the 
Rights claimed by them to be bound only by Laws 


enacted by his Majeſty and the Parliament of that 


KincpoM in all Caſes whatever; and to have all 


AcTions and Surrs at Law or in Equity, which 


may be inſtituted in that Kincpom, decided in his 


Majeſty's CourTs therein FINALLY, AND WITHOUT 
APPEAL fiom thence: TRERETORE, for removing 


all Doubts reſpeAing the ſame, May it pleaſe your Ma- 


jeſty, 


P REF A CE. 


jeſty, that it may be pxcLARED and enacted, and be 
it declared and enafted by the King's Me Excellent 
Majeſty, by and with the Advice and Conſent of the 
LorDs Spiritual and 7 emporal and Commons in this 
preſent PARLIAMENT aſſembled, and by ihe Authority 
of the ſame, that the ſaid Right claimed by the PropIE 
of IRELAND to be bound only by Laws enacted by 
his Majeſty and the Parliament of that Kincpom in 
all Caſes whatever, and to have all AcTions and 
Sv1Ts at Law or in EquiTY, which may be inſtituted 
in that KIR OM, decided in his Majeſty's Courts 
therein F1NALLY, AND wiTHouT APPEAL from 
thence, ſhall be, and it is bereby declared to be eftabliſbed 
and aſcertained for ever; and ſhall at no Time hereafter 
. be queſtioned or queſtionable. | 


And be it further enafied, by the Authority aforeſaid, 
that no Writ of ExROR or APPEAL Hall be received or 
adjudged, or any other Proceeding be bad by or in any of 
his Majeſty's Courts in this Kin opoM, in any Aion. or 
Suit at Law or in Equity, inſtituted in any of bis Ma- 
Jes Courts in the Kingdom of IRELAND : and that all 

ſuch Writs, Appeals, or Proceedings, Pall be, and they 
are hereby declared NuLt. and voir to all Intents and 
Purpoſes : and that all Records, Tranſctipts of Records, 
or Proceedings, which bave been tranſmitted from Ige- 
LAND 1% GREAT BRITAIN by Virtue of any Writ of 
Error or Appeal, and upon which no Judgement has been 
given or Decree pronounced before the Firſt Day of June, 
One Thouſand Seven Hundred and Eighty-two, ſtall, upon 
Application made, by or in behalf ef the Party in wheſe 

| b 3 Favour 
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Favour Judgement was given or Decree pronounced in Ix r 

Auw, be delivered to ſuch Party or any Perſon by bim 
eutheriſed to apply for and receive the ſame. | 


The Conduct of our Aurnox while this great 
Queſtion was depending, could not be more fairly 
ſtated than by vouching the authentic public Docu- 
ments of the time; nor could the Opinions of the 
LeciSLATURE on this ſubject at different periods be 
more ſatisfactorily expreſſed than by Tranſcripts of the 
Statutes reſpecting this long agitated Point of JIuRis- 
bieriox. For what time the Lok p Crier BARON 
and his Brethren of that BExeH continued under In- 
priſonment, and the Proceedings of one of the great 
Cour rs of Common Law conſequently ſuſpended, 
appears not as yet. While the Conteſt was recent, 
it was perhaps deemed inexpedient, by entering more 
particularly into the circumſtances, to ſtir the ſparks 
of a lately ſtifled Flame; and this may account for 
the total filence of the Epitaph, But now, when all 
Cauſes of Diſſenſion between the Siſter Kingdoms on 
this ſubject (and, we may reaſonably believe, on any 
other) are happily eradicated, ſome Obſervations may 
be calmly interpoſed on the Deportment of GIL BERT, 
and of the other Barons in this important Tranſaction. 


£ 


The Juriſdifion exerciſed in EnoLand was not a 
Novelty : as Aprrars from the Kinc's Brxncy in 
InzLanD to the Kinc's Bexncn in ENGLAND were 
received, ApPEALs from the Equity Side of the Ex- 
CHEQUER to the BRITIsH Hovsz of Lok ps flood 


upon 
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upon the ſame Ground of, Analogy, and, had a leſs 
revolting Appearance. The very able Advocate of 
the Rights of the Irxisn NaTion, whom we have 


already quoted, ſeems to acknowledge that the ulti- 


mate judicial Authority was a Queſtion on which a 
Difference of Opinion might admit of a much fairer 
Account than the far more important Queſtion of the 
independent legiſative Authority, | 


With regard to the ſubordinate and collateral cir- 
cumſtances, ſuch as its being objected that the Chief 
Baron had granted the Injunction, the Cop ixs of the 
On pen of the Houszs of PEERS of GREAT BRI- 


xxili 


* 


Alx, authenticated by the CHanctLLos, being 


produced and read in Cour, without Affidavit of 
their being /jened or examined, there appears nothing in 


this repugnant to the known Principles and Rules of 


Evidence in like Cafes, as will be ſeen in the Work 
8 to which this Account is ay 


The Eſtreat of the Fines, and the Order to ak 


back the Money, which had been paid on the ſuppoſed 


compounding of them, contains ſome circumſtances of 
which an explanation were much to be deſired. It is 
difficult to imagine, under the ſentiments entertained 
by the CIET Baron and his Brethren, how the Fines 
came to be reduced ;. unleſs there was ſome ſurprize 
upon the Court by ſome evaſive Manceuvce. On any 
other ſuppoſition an Incongruity in the Proceedings of 


the ſame Judges on the ſame day, and on a plain | 


point, muſt be admitted, which is utterly unintelli- 
gible ; not to ſay, incredible. 


b 4 Thus 


— 


— 
ad — , 


31 May, 1722. 
. J. p. Ao. 

Appointed 
24 My, 1722. 
B P. J. I. 
p · 422. 
Be took his 
fear June 9, 
1722. 
Bunb. 113. 
B. P. J. 412. 
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Thus much, from the Intelligence bieden found 
at'ainable, concerning the Cuizy BARON during his 
Reſidence in a public Character in IRELAND. More 
is greatly o be deſired: and more, in this Age of 
liberal communication on literary ſubjeAs, may per- 
haps hereafter be obtained. It appeats, I think, by 


the ſtyle of the laſt ORDER of the Ixisn Housz of | 


Logps, that he was a Privy Councillor of that King- 
dom : and it 1s noticed in his EPITAPEH, that a Ten- 


der was made to him of the GREAT SEAL; which 


be declining, returned to, his Country; and was firſt 
called to the Degree of an Engliſh Serjeant at Law, F 
preparatory, according to ancient Uſage, to his taking 
his ſeat as one of the Barons of the Exchequer ; | in 


which he ſucceeded Sir James Montague : and having 


remained in that ſtation for three years, * on the 7th of 
January, 1724, he was appointed one of the Cou- 
M1SSIONERS of the GREAT SEAL in the room of 
Lord MaccLESFiELD : and never was that Commiſſion 
more reſpectably filled; his Colleagues being Sir Joſepb 
Fekyil and Sir Robert Raymond: the GR RAT SEAL con- 
tinued in Commiſſion till the iſt of June in the year 
— when Sir Peter King was WO Lob 


"+ 4 Pajer of the Time, dated 
Tueſday, June 12, 1722, com- 
municated by Mr. N1cuols, ſays 
that be was called en Thuriday 


the Stb, with ALEXanDper DEN 


ron, E/. to the Bar of the 
Covxr of Common Pius, 


.awith on'y ſuch Ceremonies as are 


'\uſed at a private Call. The Gen- 
tleman cu led with bim afterwards, 
with exemp ary Candour, preficed 
as Judge at the Trial of Mr, E- 
WALL, at tht STAFFCRD As- 


8 


SIZES, i a ſuppoſed blaſphemous 
Libel, confifting in the Afertion 


of the divine Unity. ' 1 do not 


pretend to aſcertain the 1 ar * 


Jentiments of either of theje reſpect- 
alle Judges on this Point. Good 
Men are wont 10 be friendly to the 
Rights of Conſcience, whatever 
their particular Creed. The WiLL 
of GILBERT #s not introduced 
awith: the Formula uſual at that 
t. me, | GRE 4 9 8 Ace. 


K REER, 


RR T AG 


KEEPER, and on the ſame day Sir JerrRay GILBERT 
became, on the Appointment of Sir Robert Eyre to the 
Chief Juſticeſbip of the Common Pleas, Loxp CuiEr 
BARON; which Office he filled for one Year and leſs 
than five Months, when he deceaſed at Bath; at an 
Age which may be called early, if compared with the 
Multitude and the laborious Extent of his known and 
. remaining Works, Five“ Months before his Deceaſe 
he became a FzLLow of the Roy ar. Society, Think- 
ing it probable that his Talents and Learning. might 
have acquired him this Diſtinction, which has always 
been eſteemed an Ornament to the moſt exalted ſtation, 
I requeſted a Friend, who is a Member of that So- 
ciety, to aſcertain whether my Conjecture were veri- 
fied by Fact. That it is ſo, I conſider as a Diſcovery 


alike honourable to that illuſtrious Body and to the 
party elected. 


Unexpectedly (conſidering the doubtful Preſervation 
of fugitive Papers after more than ſixty years have 


expired) a er Teſtimony* to this great n 
Has been obtained. 


As the moſt full and ſatisfactoty which perhaps we 
can now hope, it is here tranſcribed, 


% London, Of. 22. We have an Account from 
Bath, that yelterday_ ſe*nnight, * after a long Indiſ- 


Poſition. died there, in the fifiy-ſecond Year of his 


— 


— ͤ̃ 


— 


. * We find him in Eaſter Term, 
in the year in which he d ed, con- 
tinuing lo fit as Chief Baron. It 
js uncertain <ubether his illne/s 


permitted Lim to be in Court in the 
Trinity Term. His Reports are 
continued no lower ne the Eaſter 
Term. 


Age, 


1 Tune, 1725. 
Ibid. 419. 
Bunb. 199 


14 Oct. 1726, 


12 May, 1726. 


* Communi.- 
cated alſo by 
Mr. Nicioise 


The Week! 
Journal, 

the Britiſh 
Gazetteer. 
Saturday, 

OR. za, 1726, 


Quilter v. Mut- 
ſendine, T. P. 
12 G. I. | 
Gilb. 228 — 
3% 
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Age, Sir Jeffray Gilbert, Knight, Lord Chief Baron 


of his Majeſty's Court of Exchequer at Weſtminſter.” A 


It then proceeds to ſtate his ſeveral Appointments : 
commencing with that of a Judge in the King's Bench 
in Ireland, which it dates in 1915, and concluding, 
with his promotion to the Office of Chief Baron of 
the Exchequer in England, before the Commiſſion of 
the Great Seal (in which he was one of the Lords 
Commiſſioners) was determined, | | 


It then proceeds with his Character. 


© He filled up every Station of Life with the greateſt 
Integrity and moſt untainted Honour: and diſcharged 
the Duties of his Profeſſion to the general ſatis faction 
of all that had any opportunity of obſerving his Con- 
duct. Nor did his ſpeedy Advancement from one Poſt 
to another procure him the Envy even of the Gen- 
tlemen of the Long Robe, who conſtantly paid him 
the Regard that is due to the greateſt Merit when he 
was alive, and by whom the Loſs of him is now as 
generally regretted. The Skill and Experience he 
had in the Laws of his Country, and the uncommon 
Penetration he diſcovered in the Deciſion of ſuch 


Cauſes of Equity as came before him, were not more 


known in MWeſiminſter Hall than his unwearied Purſuit 


of mathematical Studies (when his Aﬀairs would per- 
mit) as well as his fine Taſte of the more polite Parts 


of Learning were to Men of the moſt exalted Genius 


——» 


a 


ll This ſeems a Miſtake of the Editor of the Journal :, for the Can 
miſſion determined at the time when he became Chief Baron. V. p. xxiv. 


in 


A! 


( 
} 
t 
( 
| 


1 BF. 46 


in either: We are ſatisfied our Readers will not be 
diſpleaſed at the imperfect Account we have endea- 
vouted to give of this great Man; being perſuaded 
his Character is ſo well eſtabliſhed, that it will not be 
reckoned amongſt thoſe extravagant Encomiums which 
are beſtowed with a liberal hand on every common 
ocean | 


It then notices ſome of the Legatees in his Will, 


and mentions the Attendance on his Funeral, thus: 


e We hear that he left his valuable Manuſcripts to 


Charles Clarke, Eſq. of Lincoln's Inn, and Mr. Levroe,* 
his Clerk, 400 l.; Mr. Townſend, Examiner, 200 J.; 
the ſaid Gentleman's Son, to whom his Lordſhip was 
Godfather, 1007. ; Mr. Moncrief, Train-bearer, r001. ; 


Mr. Palmer, his Marſhal, 50 J.; but left the Bulk of 
his Eſtate to Sir Fobn Norris, and Sir Jobn Farmer, of 


Sennock, + Bait. | 


« On Monday Night the Corpſe was interred in a 
Vault built for that Purpoſe within the Abbey Church 
at Bath. The Pall being ſupported by the Lord 
William Pawlett, Lord Cornwallis, Sir Henry Aſpburſt, 
Bart. Sir John Auſtin, Bart. John Cockborn, Eſq. and 


Daniel Pulteney, Eſq. and Sir Henry Farmer, Bart. at- 


tended as Chief Mourner. We hear a very handſome 
Monument is deſigned to be erected to his Memory.“ 


9 


tor 


* This appeared to ne, when 
1 examined the Will in the Com- 
mons, to be Deveraux: and ac- 
cordingly it fands in the official 
Copy: but the Forg of the firſt 
Letter is doubtful. As with a 
femplicity worthy of the occaſion 
and, of his Character, GILBERT 
has not mentioned himſe'f in bis 


Will by any Deſgnation of Title or 
Office, he has been filent with re- 


gard to the employments which any 


of his Legatees beld under him. 
But it ſeems pleaſin 
that after b:s Death the circum- 
ftances of their relation to his ſer- 


vice, in his public Character, are 


mentioned. 


This 


* 


+ Seemingly a 
Corruption of 
Sevenoak ; ſo 
called, as they 
ſay, from Sever 
Oaks of an ex- 
ceeding height. 
Cand. Brit. 
I. 223. 

{| They omit - 
the Name of 
the firſt Execu. 


to obſerve, _ 


xxviii 


%. 1730. 65. 


F.. 1734. 75 
1742. 10 vo 


2734, 1741, 
the lame, 6 


5 03. 


ExcLaxp. 


ERE T4 CK: 


This, as we have ſeen, there was; and laudable is 
the attention of his Executors. 


But a nobler and 


more durable Monument, now impoſſible to be erected, 
would have been a complete Account of his Life and 


Wiitings. 


Of his Won ks, . which have been printed with his 
Name, a Lift is ſubjoined. Chronological Order, 
with regard to their Publication, is perhaps now im- 
practicable. The Lift is extracted from WorraL's 
BI BLIOrHECA LEGUM. 


1. G1LBERT'S (Lord C. B.) Caszsf| in Law and 
Equity: with two Treatiſes : one on 
the Action of Debt; the other, on 
the Conſtitution of England. 

2, —»——— ReyeorTs of Caſes in Equity and 
Exchequer, from the 4th of Q. Anne 
to the 12th of G. I.“ To which 

are added ſome 'SeLEcT Caszs in 
Equity in the Court of Exchequer in 
IRELAND, With many additional 
Notes and References, 

3. Law of Uſes and Trufts; collected and digeſted 
in proper Order from the Books of 
Reports: together with a Treatiſe of 


Dower. 


{| Theſe are Caſes in 12 & 
13 A. An 1713. In 1715 we 
find our Author one of the Judges 
of B. R. in IRELAND; if there- 
fore really taken by him, it mu 
bave been ſhortly before be left 
There are one or two 
im;ortant Caſes ; and ſo well re- 


ported as not to be unworthy of 
him : but in general, they are looſe 
Notes wery badly edited. 

* The Lord Chief Baron died 


ft in the Vacation of Trin. 12 G. I. 


which was the "af year of that 
Reign, 


4. Tx EA- 


7 
: 
7 
: 


PREFACE. „„ 


4 TREATISE of Tenures: containing, 1. The 
Original, Nature, Uſe, ay Effect 

of Feudal or Common Law Te- 

nnutes: 2. Cuſtomary or Copy hold 
Tenures, Cuſtoms, Duty to their 374: Sr. 

- Lords, &c. 

5. Law of Deviſes, laſt Wills, and Revocation. 
| To which is added Choice Prece- * 

dents of laſt Wills. Third Edi- 


6 Hor „ 230. 1773. $4 
tion, reviſed, corrected, and im- 
proved. 

6. TagATISsE of EjecTMENTS. 1734 or 1741, 


» $55 


Ditto: To which are added Select Prece- 
dents, &c. Second Edition, with Ad- 5 
ditions, by Charles Runnington, Eſq. wo. 1781. 6. 
7, Law and Prafiice of Diſtreſſes and Replevins deli 
neated: wherein the whole Law under 
thoſe Heads is conſidered, with many 
| References to the beſt Authorities: 
. to which is added an Appendix of _ 
Engliſh Precedents in Replevin, 2 = i 
8. Law of Executions : to which are added, the Hiſ- 
tory and Practice of the Court of 
King's Bench, and ſome Caſes touch- 
ing Wills of Lands and Goods. 350. 7763. 6. 
9. TREATISE of RENTs. ; 175% 34. 64. 
10. of the Court of Excnuequer: in 
? which the Revenue of the Crown and 
the Manner of receiving and account- 
ing for the ſeveral Branches of them 
are clearly explained. | . 
Before printed (in part only) under | 
| the 


— 


—ͤ——— — —_ 


{ 


vo. 1738, 2 to 


= 


. 


the Title. of An biſtorical View of 
the Practice of the Exchequer. 
11: HisToxy and PRACTICE of CIVIL AcTions in 
the Court of Common Pleas : being an 
hiſtorical Account of the Parts and 
Order of judicial Proceedings, with 
an Introduction on the Conſtitution 
= England. | 
Third Edition, corrected, with Notes 
and References, 
12. HisTory of the High Court of Chancery; 3 


printed from a correct manuſcript 
Copy. 


13. Law of Evipence. | 

Ditto; with Additions, and a complete Table. 

14. ABSTRACT of Mr. Lockt's Ele on buman 
Underſtanding. 


In Manvuscaiert. © 


15. HisTory of the Feud. In the Collection of 
Francis Harcrave, Eſq. 


+ 


Others oferided to bis on Probability z but without 
£5 dire Proof. 2 
16. TREATISE of REMAIxD ERS. MS. 5 
17. The Title Lraszs, in Bacon's ABRIDGE- 
MENT, is believed to be from Gil. 
BERT. 


Thus the moſt extenſive and intricate Subjects re- 
ceived, from the and ſagacity of this great 


$ Of this I know thus much judge of the Merits of a Work de- 
that it is held in high Eſtimation weloping the moſt intricate of all 
ty tw Gentlemen acknowledged to the «aan of the TTY Non. 
te among the moſt competent to 
Man 


1 
gd wt: aca — * — 


* 


— 


PREFACE. 


Man' ample Diſcuſſion and approved Illuſtration, If 
Teſtimonies are now ſubjoined, it is not for the pur- 
poſe of adding Authority, but as pleaſing examples 
how willingly eminent Deſert is commended by the 
deſerving : or, in the Words of the Roman Orator, 


who might well aſſert what his own Character and 
Writings exemplified, Neminem qui ſuis virtutibus con- 


fidat alienæ invidere. 


'TeESTIM ON1ES, 


In a Caſe, which was eſteemed. a nice Queſtion, 
and as ſuch ordered to be ſolemnly argued, the Court 
ſaid, that many Caſes. had been cited on both ſides; 
but that they founded their Determination upon Lord 
Chief Baron GIL BERT Law of Diſtreſſes and Re- 


_ plevins, fo. 231, 2 ; that it would be abſurd to grant a 
retorn habend where there was no Avowry. 


Hil. 37 8. II. 


In a very important Cauſe Mr. Peckham adduced 


the Authority of GIL BERT in theſe Terms: 


I ſhall only cite a few paſſages from Lord Chief 
Baron GiL.BERT's Hiſtory of the Common Pleas, which 
are deciſive upon this part of the Argument. In 
p. 40, ſpeaking of the ORDER of pleading, he ſays, 
e The Defendant firſt pleads to the JuRIsDICTION of the 


Cours; ſecondly, 10 the PERSON of the Plaintiff; and, 


thirdly, zo the CounT or Declaration, By this order of 


_ "pleading, each ſubſequent Plea admits the former. As 


when be pleads to the perſon of the Plaintiff, be admits 


the Juriſdiction of the Court; for it would be nugatory to 


plead any thing in that Court which bas no Juriſdiction in 
Ao: . the 


Fabrigas and 
Moſtyn. 

H. St. T. Xx. 
192. | 


XXLii 


III. Comm. : 
c. 10. p. 179» 
N. i 


1 


re 


tbe Caſe. When be pleads to the Count or Dedlaration; be 


allows that the party is able to come ind that Court to 
implead him, and be may be there properly impleaded, Hie 
lays it down in a ſubſequent part of this Treatiſe 
(p. 148) as a poſitive Rule of Law, that if a Defen- 


dant pleads to the Juriſdiction of the Court, he muſt 


do it inflanter on his appearance; for if he imparls, 
he owns the Juriſdiction of the Court by craving 
leave of the Court for time to plead in, and the Court 


ſhall never be ouſted of its Juriſdiction after Impar- 


lance. When I find this Doctrine in our old Law 
Books, when I ſee it ratified in modern times, and 
ſtamped with the Authority of Cox Ex, Hare, Hour, 
and GIL BERT, I am warranted in ſaying that Governor 
Meoſtyn cannot now agitate the Queſtion of Juriſdiction. 


The Aurnox of the CommenTarites has quoted 
three of GIL BAER T's Works with diſtinguiſhed Notice. 


Of his TENURESs, as well explaining the Principles of 
tbe particular Caſes mentioned by Littleton, B. III. 6. 


Of his HisTor Y of the Common Pius hogs 


Books of Practice, as they are called, are all pretty 


much on a level in point of compoſition and ſolid inſtrue- 


tion, ſo that that which bears the lateſt Edition is uſually 


the beſt. But GIL EEX T's HISTORY and PRACTICE of 


-the Court of Common PLeas is a book of a very dif- 


ferent lamp :. and though (like the reſt of his poſthu- 
mous Works) it has ſuffered meſt groſoly by ignorant or 


Careleſs tranſeribers, yet it has traced cut the reaſon 7 


many 


ee eee 
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many parts of our modern proflice from the feadal ini 
tutions, and the primitive conſtrusion of our Curt. in 


of his Li of Ev1pzxce thus: — be Nature of 


my preſent Deſign will not permit me to enter into the num- 


berleſs niceties and diftintFions of what is or is not LEGAL 
EvIDENCE #0 a Jury : this is admirably well performed 
in LoxD CuikEr Baron GILBERT'S excellent Treatiſe of 
EviDENCE: @ work which it is impoſſible to abſtratt or 


abridge without loſing ſome * and deſtroying the chain 
of the whole. 


EPITAPHS, 


The EriTapns of GiLBERT have been promiſed. 
To the kind communication of Mr. NicnoLs, “ than 
whom no man is more con verſant in biographical Anec- 
dotes, or more ready to aſſiſt the Reſearches of others, 


I owe the Latin one, which prompted my Enquiry « - * 


after the other; of this, at my requeſt, Dr. Far- 
coxER favoured me with a Copy: and 1 hope will 
pardon the introducing, on this occaſion, . a Name re- 
ſpected by the philoſophical and literary World. 


From him I learn that the Place of GIIBERT's Inter- 


ment is on the north ſide of the centre Aiſle of the 
Pariſh Church of S.. Peter and St. Paul, commonly | 


called the Abbey Church, Barn; and near the Door of 
the Choir. It imply expreſſes the Day and Year of his 
Death ; his Age and the Station in which he died: 


Idid. 42 
p. 367. 


The Editor 
of the Gen- 
wrong s Maga= 


and refers to his MonuMenT in the TxMyLs Cupncn, | 


0 | The 8 


/ 
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The ſtone-is a blue ſlate even with the floor. There is 
no ſide Monument. Over the Inſcription are the Arms; 


three Roſes on a Chevron (no Colours expreſſed) ;. 
CaesT, @ Sqnirrel in profile, ſitting on a twiſted Cord, 
his head turned to the dexter ſide. Beneath the Creſt, 


a Knight's Helmet. The Arms are on a Shield encom- 


paſſed with Palm Branches, as uſual } in the old 0 
numents. 


The EpiTaen is in B Charatters 1 in 


he order printed underneath : 


82 JEFFRAY GILBERT Kr 
LORD CHIEF BARON 

OF His MAJESTY COURT 

'- OF EXCHEQUER ü¶ͥ 
O B. 14 OCT. A.D. 1726. ET. 52. 
A MONUMENT 
ERECTED TO HIS MEMORY... 
IN THE TEMPLE CHURCH 
IN LONDON, 


In the Latin Epitaph the Words are guarded from 
Corruption by the Copieſt, every Letter contained in 
each Line being numbered, and the total expreſſed in 
the Margin of the MS, with which I was favoured by 


Mr. Nic gol, and which appears to have been the 
fair original Draft. 


Phillips 


FRN EF AC. E. 


1 Phillips Gybbon, Eſq. one of the Executors of the 
Lord Chief Baron was born 11 Of. 1678, conſequently 


p about four years later than the Lox D Cuize Baron. 


XXEV 


Gent. M 
Aug. 1718. 
p · * 


, whom he Jong ſurvived : being elected Member of 5 


Parliament for Nye in 1707, and in every ſucceſſive 
Parliament till 1741, To the Father of this Gen- 


* 
p tleman Sir Mati bet Hale preſented a Copy of the MS. 


B. L. 14% , 


Notes on Coke upon Littleton. By him probably the 


EP1TAPH was n. 


I have 1 15 Wir. in the Counons : 
which is remarkably conciſe, ſimple, and characteriſtie. 


The Reader may not be diſpleaſed to contraſt this Will 


of a great Lawyer and learned Judge, preſiding with 


ſuch Honour in one of the ſupreme Courts of Com- 
mon Law, with the embarraſſed Prolixity and Parade 


of Limitations which the Vanity of Teftaters or the 
operoſe Ignorance of perſons employed by them, has 


rendered fo PR in modern Inſtruments of the 
like Nature. 


I remains to ſay 9 of che Tax ants now 
republiſhed, and. of the Plan of the Publication. Of 

the firſt Edition I have not been able to obtain a ſight : 
though ir would have much gratified me to diſcover 
what Alterations may have been afterwards made. 
Some there have been certainly by the Memorandum at 
the end of the fourth Edition ʒ + and it mentions many 


HV, - & ow 


References, is at preſent uncertain, In this Publication 


— T— — 


«© + On account of ie led in this Ediciap moſt of the Page 
4 dre thrown back three Numbers. 


c 2 5 they 


Additions; what thoſe were, except marginal Notes and 
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| they are carefully diſtinguiſhed. "The Work, therefore, 
of the original Author will not be injured by unac- 
| knowtedged Inſertions of mine: the chief Liberty 


I have taken is by Tranſpeſtion: vhich will be ſpeci- 


| fied by a Tanrx of the correſpandent:Pages in this 


Edition compared with the laſt which has preceded it. 
And here it may be proper to explain my motive for 


| theſe variations in the Arrangement. After the Death 


of an Author, his Works left .unfiniſhed muſt uſually 
ſuffer much: and there ſeems reaſon to regret that, 


by ſome derangement probably of the origins! Papers, 


that full and perſpicuous order which the very eminent 


Author of this juſtiy celebrated Tract ſeems clearly to 


have deſigned, ſhould have been much broken: the 
great Diviſion of Evipexce into written and wunwril- 
ten, and of its Subject Matter, according to the Diſtri- 
bution of the Roman Juriſis, into Causes of Con- 
RAC, of Toxr, and of DeLicTt, appear mani- 
feſtly marked. It is alſo apparent that Seſlions were 


intended: though ſuch and ſimilar Diviſions have not 


been hitherto marked in the printed Copies, in ſo far as 


- I am yet informed. It has therefore been my endea- 


vour to reflore the Diſpoſition of the Subject, and to 
fill the Outline. And at the ſame time, for conve- 


nience, and the only ornament à ſubject of ſtrict Rea- 


ſoning, blended with Authorities of municipal Law, 


can admit, the Indication of ſome regular Order, the 


Treatiſe in its prefent enlarged State is divided into 
BOOKS, Sserioxs, CnarTEeRs, TiTLEs, and Pa- 
ragraphs : and it was thought the prefixing of 2 General 


ANALYSIS might be ſerviceable to many, and even 


plealing to ſome. It has been in this attempted to 
: 2 exhibit 


JJ Mor as he none be Fs ae ae 5 tld et at Py ( = HP — „% % = & Fo > 2. 


exhibit a VST EM ATI Ioza. And upon this Part of 


P R E F A C E. 


the Undertaking I cannot avoid expteſſing my obliga- 
tions to the CouMZzNraxns on the Laws of Ex- 
LAND, and to a Tract of Sir WiILIau Jonxs (par- 
ticularly mentioned in the Notes to this Edition), beau- 
tifully arranging a very extenſive Species of Contract, 
to which Evidence applies with much Delicacy of Di- 
ſtinction. I have not neglected to avail myſelf largely, 
in the latter Part, of the full and correct Rxron rs of 


Sir Micu ak FosTER, and of his admirable Dis- 


eouRSEs on the principal ſubjects of the Crown Law. 
I may poſſibly be thought to have been too circum- 


_ ſtantial, for a general and elementary Work, in the 


Statement of Caſes : but it will be recollected that 
they are generally Caſes of Nicety and Importance: 
that the Attention of the Student is apt to be divided 
to a fatiguing or diſcouraging degree by turning from 
one Book to another, in order to attain that complete 
information which is neceſſary where every partiexdar ; 
weighs ſomething in the ſcale of Evipence: and that 
perhaps in Books of Law, as much as in any other, 
the Opinion of Hume will be juſtified, — that every 
Work ſhould, as far as may be, include within itſelf 
whatever is effential to its illuſtration, and not refer 
any part of its Contents to be explained by the Writ- 
irgs of others where it can properly be avoided. 1 
may add, that GI BERT has ſet the Example: che 
Caſe in the fourth Edition relative to the manner of 
laying an Aſumꝑſit occupying near twenty Pages; 
which is a larger proportion of the whole than any 


ſingle Caſe will be found to occupy in this. 


: | SIM At 


| 
| 


xxxviii 


PREFACE. 


At the ſame time that I have amply confulted the 
great Authority of Sir M. Fofter, I have cautiouſly 
gleaned from the STATE T RIALS what ſeemed . 


b to the ſubjeR. | | * 


. There will be found References to > ſuch acts. 
Caſes as appeared to illuſtrate the n and Proffice 
ah the Law of Evipzxez. 5 


Wich ee o Ws general Defign of the Original, 
in reſpect to the Choice of the Subject and its Extent, 
it may be ſufficient to obſerve that the Law of Evi- 
DENCE in its fulleſt Acceptation pervades the SysTEM 


of | JuR1SPRUDENCE: that perhaps no circumſtance 


in the frame of our legal Polity does more honour to 
the Wiſdom and Equity of our own municipal Inſti- 
tutions than the Principles and Rules concerning Evi- 
dence : none is more connected with the ſublime Prin- 
ciples of moral and political Science, and the Know- 
ledge of human Nature; none more intereſting to the 
Gentleman and. the Scholar, from its Analogy to the 
Rules of the moſt civilized and greateſt of the Nations 
of Antiquity ; more awakening to the inquiſitive mind, 
wiſhing to underſtand the ſources of our legal Eſta- 
ſtabliſnment; (a wiſh much to be cultivated in our 
ingenuous Youth) or more important to every one whq 


partakes of our CONSTITUTION, as a Govern- 


ment of LAWS adminiſtered on fixed n 


The Rev. Dr. Disvzv will give me leave to ac- 
knowledge the firſt intimations 1 received relative to 


the 
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xxx 


the ſueceſive public Appointments held by GiLBertT: 


and to Mr. Haxcrave (to whom every one engaged 
in reſearches on the Lew and legal Antiquities of Ex o- 
LAN p muſt feel his ſhare of obligation) I am indebted 
for the peruſal of an earlier Law of Evidence, with 

manuſcript Notes, interleaved: and a Manuſcript in 
four Volumes of GIL AERT's Law of Evidence (pur- 
chaſed by that Gentleman, at a conſiderable expence, 
with other manuſcript TraQts ſaid to have been written 


dy our Author). This Manuſcript appears to have 


been copied by an Amanuenfis : and has literal Errors, 
ſome of which have been transferred into the printed 
Edition which I uſed, | and have been corrected in 
this. The Manuſcript came into my hands when 1 


{| The Fourth. 


had made a progreſs of about 590 Pages in this Edi- | 


tion. What uſe has been made of it, and of the 


other Law of Evidence, I will appear by the References 
to each in the Margin, 


„in thts 8 of 8 which Lake "Fi con- 
ſulteg with a View to the Work now offered to the 
public, I had nearly overpaſſed Tus Tnronr or 
Evipence, * printed in 1761, of which the Author 


confeſſes himſelf greatly indebted to two Manuſcript | 


Treatiſes, written by different hands upon the-ſame 
ſubject: yet, however, flatters himſelf that he has 
ſome Merit in not having laviſhly copied after either; 
but endeavoured, with Freedom, to correct their Errors 
and ſupply their Defects. / 


— 


A Aſeribed to NeLson, See the BIBLIoTHENCA Lecum, Of 
this there is an Edition in 1717, and à ſecond in 1735. 


It confiſts of 123 Octave n ; excluſive of the Index. 


c 4 | Tis 


E 


V. inſra xlii. 


; Reſearches. I BOW 


PREFACE 


Tbis Work came too late into my 0 to be of 


f Wy except the Analytital Index at the End of it, 


which is drawn upon an ingenious Plan, and which 
Ge and improved) will be ſubjoined. 


” However, nothing of any conſequence, I believe, 


| hag been loſt. The chief part of it being a Compen- 


dium (and not an ill one) of GiLBERT's Law or 
Evip Nor, which had been in Print, —one Elis 


Edition at leaſt, if not two, — before the Publication 


of this Theory, And almoſt every thing. it contains 


having been adopted into the preſent Work; either 


from the Law of Nist Pries, or from my own 


The liberal Spirit of e I which does 
honour to the preſent Age, has induced Gentlemen to 
whom I was unknown to oblige me by bints reſpe&- 
ing the Life of Gi. BERT. The Rxconůzx of Dux- 
An T will allow me to intimate how much I am 
obliged by his polite Attention to my general Letter of 
Enquiry ' publiſhed in the Gentleman's Magazine. 1 
have ſimilar Thanks to return to another Gentleman, 
the preſent Proprietor of the Chief Baron's Eftate in 
Kur: his Information will be inſerted in the add; 
tional Mu, 


In this Edition the very ney References of - 


the laſt preceding are reprinted, with ſome few Omiſ- 
ſions; which . Reader may be inclined to believe 
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have been made generally for ſome ſufficient reaſons: 
ſome erroneous or miſprinted ones in that and other 
Books are corrected: and much pains has been taken 
that thoſe 1 e OW are in this * be a. 
curate. by | 


1 mal eſteem myſelf much obliged by -the correQtion 
of any Errors, of whatever kind, which may have 
been incurred in a Work, of which the Labour is 
much better known to me than the ſucceſs-in the Exe+ 
cution can be eſtimated. To the Profeſſion, —whoſe 
Cenſure, being founded in Knowledge, will be juſt 
and candid, I commit it: aſſured only of this, that 
it has been my earneſt endeavour to render. it not un- | 
ſeryiceable. to them, nor altogether unworthy of the 
original AUTHOR. | 


CL 


Trefton-ball, near Bux r, Surrorx. 5 


Sem 


| 
1 
| 
| 
| 
| 
| 
| 


SOME ADDITIONAL NOTICES 
+ +, RESPECTING. THE | 

" CHIEF B AR O N's Reipence, Etc. 
i was much perplexed to find out Burs, the place | 
mentioned in the Epitaph; which I now learn to have 
been the Manſion-houſe of the Chief Baron: through 
intelligence with which I have been favoured. by the 
Gentleman who purchaſed the Eſtate, and reſides 
near it, | 5 

Burt is within two Miles of Goudburſt. A year or 
two before the Death of the Baron he made a Purchaſe 


of about thirty Acres, the Eſtate before confiſting of 


about eighty or ninety,” and immediately let it to a 
Mr. Jobs Biſbop, at a Rent of 501. per Annum for 


twenty-one years. 


In the Partition of his Property under the Will this 


came to the ſhare of Sir Joan Norris, whoſe Seat 
and Eſtate were within five Miles, N 8 


—_— an .< WW 


* Near LamBrerHuRST, in 
the Hun bab of Marpen, to 
the S. W. fide of the County, 
bordering on SussEx : Rolvin den, 
mentioned in the WiLL, is not 
far of. | 

It appears too that he was born 
at Buas by a Communication 
from a Gentleman, who mentions 


farther, that Sir Henry Fermor 


charged by his Will a Load of 
Wheat annually upon one of his 
farms to the Poor of the Pariſh of 
Goudhurſt, in memory of bis Friend 
the Lord Chief Baron þorn in that 
Pariſh. And fince the curiting 7 
this the preſent Proprietor of t 

Eftate has, in a ſecond Letter, 
obligingly communicated to me the 


 baptiſmal Entry in the Regiſter of 


Goudhurſt, which int thus ;— 


1674, OR. 10. Jeffrey, fon of 
William Gilbert and Elizabeth 


his Wife. The Burial of Mr. 


William Gilbert az/earrs the 1/4 


of November following. And 

there is an uncertain Tradition com- 
municated ly a Tenant of the Gen- 
tleman who has fuyoured me w:th 
this Information, that Mrs. G11. 
BERT died in Childbed : and that 
this Infant of her's, as being 
ſtill-born, was for ſome time ſub- 
poſed incapable of being brought to 
Life; or, at leaſt, as hopeleſs of 
being continued in it. The pro- 
bability of this Tradition muſt be 
left with the Reader : when be is 
acquainted, on the one fide, that it 
is the Account given ty a Tenant, 
who has occupied B; u xs for beteveen 
forty and fifty years ; and on the 
other, that there is no Entry of 
Mrs. GirszAr's Burial diſco- 
wered in the Regiſter of the Pariſp ; 
which, the Gentleman who com- 
municated theſe circumſtances wery 


„y otferves, weakens the Tra- 
dition, 
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Honorabilis I E FF RAT GILBERT, Eg. hu 
De Burs in Comitatu Cantii, ih 
Ec Regiæ Curiz Scaccarii Capitalis Baronis, | 
- Teftamenti Curatores 
(Phillips Gybbon Arm. Hon. Jeb. Norris Mil. et Hen* Fermor Bart) 
Hoc in loco Monumentum poſuerunt, 
Duoniam Societati interioris Templi 
Per multos gnnos vixit et floruit Ornamentum. 
Aus apccxv Banci Regii in Hibernia 
Conflitutus eff Fuftitiariorum unus; 
Eoque nondum elapſo, ad Dignitatem Capitalis Baronis Scaccarii 
In Regno ills proveftus : 
Cujus deinceps Regni Cancellarius deſignatus, 
In Patriam reverti maluit, 
Annogue MDCCxx11 
50 Scaccarii apud We eſtmonaſterium adſcitus eſt. 
Anno wipccxxiv unius Triumvirorum 
Duibus commiſſa eft Magni Sigilli Cuftodia | 
Munere perfungens, 
 Capitalis Baro Scaccarii conſtitutus eft ; 
Et hoc Officium ſuſtinens 
Batboniæ obiit x1v ang Octobris MDccxxvi Anno At. In. 


Per totum utiliſſime Vite A 
| Et in omni Munere obeundo, 
Summã ſpectatus eft Prudentis et Fide. 
In Legibus explicandis, 
 Equiſſimus idem et ſolertiſſimus Interpres. 
. Ideoque omnibus qui eum propius habuerint perſpetium 
Probatus juxta et charus. on 
Nec Studiis ſeverioribus ita ſe totum dedidit, 
Ut non Humanioribus etiam Literis vacaret, 
Et quicquid in Scientiis amænius efſet et liberalius 
Id quoque excoleret, © | 
Vir eruditus, elegans et perpolitus. 
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OF THE 


Lord Chief Bazon GYLBERT. 


N the Name, of G OD, Amen. I Jeffray Gilbert 
> do make and ordain this my laſt Will and Teſtament 
Imprimis, I recommend my Soul to Almighty God. As 
to my worldly Subſtance, I diſpoſe of the ſame as fol. 
| lows, Imprimis, J give to Richard Gilbert and bis 
Sons, to each One Hundred Pounds, To William 
Gilbert and bis Children, to him and each of bis Children 
One Hundred Pounds. To Thomas Gilbert, of Rol- 
vinden, and to each of bis Children, One Hundred 
Pounds. Item, I give 10 my Servant, Thomas Deve- 
raux, Four Hundred Pounds. To William Town- 
ſend, Two Hundred Pounds: and io my Godſon, Gil- 
bert Townſend, One Hundred Pounds. Item, I give 


* 


— 


* Probably his Amanuenſis; 
and to whoſe Affection and Gra- 


titude the Inſcription over the 


Tombſtone at Bath may pro- 
bably be referred. There is a 
traditional Anecdote that the Loa p 
Curry Barox being greatly af- 


flicted with the Gour (the At - 
tendant very frequently on emi- 
nent Genius and intenſe Study) 
was rarely able to uſe his own 
band in writing; and ſpent moſt 
of his time in Chambers when 
not on the Bexnca. ' 


ther this be not 


p- Xxvii. ſupra. 


to John Moncrief be Sum of One Hundred Pounds. 
Item, I give to Mr. John Palmer ihe Sum of Fifty 
Pounds. Item, 7 give to my Godſon, Thomas Barnard, 
the Sum of Fifty Pounds. Item, 7 give to Dr. Wadſ- 
worth Three Hundred Pounds. Item, I give 10 Dy. 
'Leake, of Rye, Two Hundred Pounds. Item, I give 10 
Phillips Gibbon, Eq. and bis Heirs, my Farm at Rolvin- . 
den, now in the Occupation the Widow. Item, 1 give 

all my Law Manuſcripts to Charles Clarke, Eſq. under 
ſpecial Truſt that none ſbould be printed. Item, I make 
Phillips Gibbon, EH. Sir John Norris, and Sir Henry 
Farmer, Executors of this my laſt Will: to whom I give 
all the reſt of my real and perſonal Eftate whatever and 
wheteſoever, to bave and to bold to them, their Heirs and 


Executors for ever. ws 1 ſorgive Mr. Leveraw * the 
* be owes me. 


10 Witneſs whereof 1 have ſet my Hand * Seal 
this preſent thirteenth Day of September, 1726, 


Feffray Gilbert : D F 


Signed, ſealed, and publiſhed: in the preſence of us, 
we alſo ſubſcribing as Witneſſes in the preſence of the 
Teſtator: e 2 
Alured Clarke, | _ William Fulman. 

Edward Morrell, 


Pꝛobatum fuſt hujuſmodi Teftamentum apud 
London coram venerabili Ufzo Þumkzeds Hench- 


man 


"i 
„ 


man Legum Dotore, ſurrogato, detimo nona 
Die Menſis Novembrts 1726. Juramentis Do. 
mint Johannis Norris, Domini penrici Fermer 


et Phillips Gibbon Arm. Executorum in dio 


Teſtamento nominat' Quibus commiſſa kult 
Adminiſtratio &c. 


9 
Nov. 6, I 788. 


1 


|  Extradted by me, | 
232 Plymouth. © George Faulckner, Proctor. 
Henry Stevens, - 
Geo. Gorthiy, [On Regiſters: . 
James Townly, 
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A R GU ME N T 


ON 


THE DISTINCTION 
BETWEEN 


MANSLAUGHTER any MURTHER, 


DEDUCED BY 


An INVESTIGATION of our ANCIENT LAW : 


Being the INTRODUCTORY PART 


Of an OPINION delivered by FEFFRAY GILBERT, Eſq. 
. then one of the JUDGES of the COURT 1 KING's 
| BENCH in JRELAND, | 


In DYYER's Cas; 
oN 
A SPECIAL VERDICT. 


FRN ER 


TO THE 


FOURTH EDITION. 


A S the former Editions of this Work met with 
1 great Succeſs from the Public, the Editor iz - 
encouraged to publiſh a Fourth, which has been care- 
fully corrected throughout, with the Addition of many 
References to the beſt Authorities. The Reader is 
deſired to take notice that Siderfin is referred to as it 
was publiſhed, not according to the Time the Caſes 
reported therein were taken, and of the following 


Abbreviations made uſe of in the Citations, viz. 2 Kel. 
Mr. Juſtice Kelynge's in King's Bench, Sc. 1764. St. Tri. 
State Trials. 2 Jones, Sir Thomas Jones's Reports; 
R. S. L. Reading on the Statute Law. H. H. P. C. 
Hales's Hiſtoria Placitorum Coronæ. 

d | This 
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r ARK. 


This Fourth Edition is improved with Extracts from 
the Reports of Sir James Burrow, Serjeants Wilſon 
and Sayer, and other eminent Law Writers, who have 
favoured the Public with their judicious Collections, 
ſince the Publication of the Third Edition of this 
beſt Piece of all the learned Author's many valuable 
forenſic Performances. | 


DwyzR's CASE. 


. 
4 
7 
* 
4 


FSS — . .... 
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ARGUMENT, Cc. 


— tne — 


Rex u. Dwyer. 


WYER was indicted for Muxr HERR, and on the 


Statute of fabbing. And on each Indictment a 
SPECIAL VERDICT was found, viz. 


That on the 17th of Fanzary, 1714, * Dwyzz met 
TroM as Ross, deceaſed, on Eſſex Bridge, with his 
Wife and two Children: that Dwyer joſtled one of the 
Children with his Horſe he rode upon; that Re coming 
up to Dryer, and having hold of his Bridle, ſeized 
him; that Dryer immediately drew his ſword, and 
wounded Ross, and lighted down; that Margaret, 
Ross's Wife, interpoſed to prevent farther Miſchief, 


Gm r' 
1 

Go 174 · 
fo. | 


* So it ſhould 
clearly be, tho; 
rinted 2724. 
i. the Account 
of GiLBzRT 


' ſaying, ſhe had rather he would abuſe her than her 


Huſband ; that Dryer then returned to his Horſe; and 


the ſword wanting the ſcabbard, one of the Crowd 


reached it towards him, and the ſaid Margaret ſnatched 
the ſcabbard, and broke it, and brew it at Dwyer 
'Dwyzr then mounted his Horſe, and ſheathed his 
ſword; and other angry Words then paſſing between 
\ Roſs and Dayer, DwW ER, in a Paſſion, diſmounted 
again z and returns to Roſs with his drawn ſword in his 
d 2 | hand; 


hand; and that Re erideavoured to ſeize ſomebody's 
tick, as well to defend himſclf as to offend Dwyer, 


but that he could not; that DwyER, with his ſword 


lir rp vp, attacked Ross, aſſaulted and BEAT him 


CarrTAL 
Czaimrxs under 
the ancient 
Saxon Law 
commutable. 


1 Obiit 727» 
E. 
Prieſtley : 
Chart. 


with ic: that Roſs and Dwyer cloſed, and mutually 
gave and received ſeveral. Blows; in which ſcuffle 


Dwyer ſtabbed Refs with his ſword on the left Pap, an 
Inch wide, and three Inches deep; of which he died. 


In introducing of his Opix iox on this ſpecial Ver- 


; dict, the enſuing AROUMENE was e by GiL- 


BERT : 


To conſider this Caſe we muſt ſettle the Difference 


between Mo RTHER” and Manſlaughter , and whether, 
as this Caſe is circumſtanced, it belongs to the one or 
f the other Species of Crimes. « And i in order to this, 
it will be of uſe to enquire in what manner, and by 
« what degrees, the Diſtinction between Murtber and 
« Manſlaughter was introduced and eſtabliſhed.” 


By the ancient Saxon Laws all Crimes were capable 


of Commutation by pecuniary Payments; for they 
thought that under the Chriſtian Inſtitution no Perſon 
ought to die for any. offence © to which Death was not 
« expreſsly annexed by the Law of Maſes; nor even 
r for thoſe in the rſt inſtance, unleſs with one or t- Q 
e exceptions of fignal Crimes: and therefore the 
Laws of King Ina, t which are the firſt we have in 
 Lombard's Lage. of Saxen Laws, appoint proper Pe- 


2 3 nalties ; 


<> 


{ 


The Laws of King ALFRED“ beg 
reciting the ſeveral Moſaic Toſtitutions : and expreſsly, 
after mentioning that the Chriſtian Law was more mild, 


Junxerant, nonnulli per orbem terrarum catus atque etiam 
in Anglia Epiſcoporum, aliorumque clariſimorum ſapientum 


. nalties: but no Conipenfation' was for a maſitions 


MvuRTHER. ® — f 5 =_ 27 \ 


* * 


an with a preface 


the Words are, ubi vero propagato Dei Evangelio pla- 
rime Nationes atque adeo Angli verbo Dei fidem ad- 


conventus agebantur, atque hi, divind edocti miſeratione, 


cuique jam PRIMUM PECCANTI P@nam imperabant pecu- 


niariam; ejuſyue (abſque omni divine offenfionis concita- 
tione) exigendæ munus magiſtratui (dat prius venid) defe- 
rebant: PRoDITORI fantummodo, ac DOMINI DESER- 
TOR t banc mitiorem pænam baud infligendam exiftimarunt : 
quippe qui ejuſmodi viro minime parcendum cenſuerunt : 
tum quod Deus contemptores fui omni miſeratione indignos 
woluit;, tum quod Chriſtus illorum qui ei mortem obtu- 
lerunt non eft omnino miſertus : Dominum vero pre ceteris 
colendum ftatuit. | . He 


= 4 


Vn 


With this may be compared 
Stedman's Caſe, which ſeems to 
reſemble this, though leſs favour- 
ably circumſtanced for the Priſoner, 
and which after ſolemn Argument 
wwas r..led Manſlaughter, and on 
the other hand Mawgridge's Caſe, 
ewhich was ruled Murther, there 
being ſtrong Evidence in that Caſe 
of a deſtructix e intention from the 


* The Term MURTHER was 
anciently equivalent to Homicips, 
in whatever circumſtances of awhich 
the Juſtification was not evident 


and full, and therefore did not, 


ex vi termini, in Malice pre- 
penſe, as in our preſent Accepta- 
tion of it; there was then there- 
fore no Tautology in that Addi- 
tion, though there may now ſeem 
to be. | | 
The Domini deſertori, in the 
ſentiment and language of thoſe 
Times, I apprehend to mean an 


Apoſtate; they imagining them- 


ſe. ves intitled and obliged to under- 
take the Defence of Religion by the 


fecular Arm. 


3* 
7 


® Obiit 900. 


APXAION, 
21, 2» 


Exception of 


TxxzAS0Ne. 


Potius, qui cum 
in mortem pretio 
addixerunt. 
Sehine co 


deah yealde. 
po. omnium; 
Judam fcilicet 
excipiunt. 


Foſt. 292. 
Kel. Rep. 


Vi. Comm. 
IV. p. 194. 
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LL. Alaredi 4. 
r. 235 * 


By this it appears that the Law which mentions De 
Proditione Dominorum, in which there is appointed an 
Eſtimate for the King's head, and the heads of other 


 ' Lords, and the Penalty of Death in caſe it were not 


paid, was in thoſe Times thought a new Puniſhment, 
which they did not think fit to infli& for heinous of- 


fences, 3s Hrcn Tazason againſt their Princs and 
"Petty Treaſon againſt. their Lords, without making a 


Preface to reconcile ſuch Proceedings to the Law of 


Son: | 


«lius Clauf, 
ententiæ. 


Lib. $29e . 


But to puniſh Thef# or other Crimes with Death was 
eſteemed directly oppoſite to the religious Opinions of 
thoſe Times: as appears by what the Canoniſts have 
obſerved on the Laws of Frederic the Emperor, who 
eſtabliſhed that a Thief that ſtole fve billings ſhould 
be hanged ; Proles Frederici Imperatoris qui fatuit in 


ill Lege quod fur quinque ſolidorum ſuſpenderetur, et fic 
quod homo ad D:i imaginem creatus propter bona occide- 


retur, et alii Reges ſucceſſores qui ſecuti ſunt banc Legem, 
enrumgue Miniftri, non regnaverunt ſuper Terram, et male 


vitam finierunt, nec generatio eorum ad tertium gradum 


LL. Alaredi 26, 


per venit. 


But in Afred's Law, in the Text pe Hom1c1p1o, 
it appears that only a pecuniary Puniſhment was ap- 
pointed for that offence ; and in thoſe Days was levied 
only by Impriſonment: unleſs in the Caſe before 
mentioned of High Treaſon and Petty Treaſon, where 
the Non-payment was puniſhed with Death. It is not 
very hard to conceive how the Kingdom was main - 
tained by pecuniary Mulf7s only for in thoſe days 


every 


every Man was put in the Decennaz and if found. 


wandering three days out of the Decennary, he was 


taken up and impriſoned ; and he was preſently to ab - 


jure the Kingdom, or elſe he lay at the Mercy of every 


one that would lay hands on him. And if any Offence 


was committed in any of the Decennaries, if the Party 
| was brought to anſwer, he was obliged to pay his Fine 


for the offence, or. he was impriſoned for ever : if he 


fled, the Yything was anſwerable for his Mul# or Fine 


to the King, So that by this Diſcipline Men were put 


under a Neceſſity of being innocent, or paying a 
grievous Fine, or being totally deprived of the Con- 


verſation of Mankind. And the laying © of” the 
Fine on the Tything, in caſe the Offender fled, made it 


the Intereſt of every Man to bring the Offender to 


Light, and made it exceeding difficult to conceal a 


impriſoned, and not to be ſer at Liberty without paying 


* Snanr's Congr. 


Theft or a Muriber. And theſe Fines ſet by Law 
' were the Vitæ Majores : for the Party was taken and | 


theſe Fines for his Redemption ; which were therefore. 


called a Ranſom. But the pecuniary Puniſhment, e re 


— 
— 


2 


* Befides the Fine to the injured 


Party, as a private Satisfaction 
or Compoſition, there was a MulQt 
to the State. See the LecTuREs 
on HisToORY and Pol iris by a 
Mafter-hand, But here, on a 
ſuljed of ſuch importance and ex- 
tent, it may be expected that ſome 
Points may require to be recon- 
fidered : of ſuch, it ſeems to me, 
there are inſlances in the recommen- 


dation of certain Modes of Pun - 


d 4 


ment for atrocious Crimes not com- 
patible with the calm Dignity of 
the Laws, nor with that certainty 
of Puniſhment which has , the 
moſt fteac'y operation in preventing 
Crimes: for, agreeably to the clear 
and ſound Maxim expreſſed in an- 
other Page of that eminent.y : ſeful 


CounTs, 17 — 


20. 


L. XLVII 


p · 
P. 


35 


Work, Great Severity ought to 


be avoided in the Sanction of 
Laws. The Severity 
Execution. 


nad, 


hinders the 


359, ko. 
349, 357» 
1. : 


Or Witz, 
Wree, Sax. 
Fine, or Mult, 


} Obiit 1036. 


th for 
eee 
by Canute. 
Kel. 121. 


natd, on offences were called Vitæ minores, or Amer- 
cianients, or Miſericordie : becauſe they were referred 
to the Mercy of the Court, and not impoſed by pre- 
ciſe Laus ; but theſe becoming afterwards exorbitant 
were affeered per Judicium Parium, And though the 
Eines are now impoſed arbitrarily, yet being impoſed 
by the Court, they are ſuppoſed to be according to 
the Law and Precedents in the like Caſe, 6 


'T * ſtood the Law till the Time of Canutus, | who, 
as Lambard gives an Account, conſtituted a particular 
Species of Crimes, viz, he who inſidiouſly killed a 
Dane, by lying in wait, ſhould not pay any Price; 
but was certainly to die, unleſs he defended himſelf 
by his Ordeal, 8c.  Murpr a quidem inventa fuerant 
et conflituta in diebus Canuti, Dani Regis, qui poſt ac- 
quifitam Angliam et pacificatam, rogatu Baronum 
Anglorum remifit in Daniam exercitum ſuum. Tpfi vero 


| Barones extiterunt Fidejuſſores quatenus quotquot in 


+ po. inter fi + - 
cerets 


＋. td ſecum retineret firmam Pacem per omnia haberent. 
Veruntamen fi quis Anglorum aliquem eorum interfecerit þ 
þ ſe juper boc defendere non poſſet Judicio Dei, ſcilicet 
Aqua vel Ferro, ferct de eo Juſtitia. Si autem aufſus 
gere!, ſolveretur, ut ſupra diJum eſt. The Fine, by the 
foregoing Law, was forty-ſix Marks: of which the 
King had forty, and the Relations of the deceaſed 


the Reſidue, if the Murtherer could not be brought 
to Juſtice. 


BRAc rox gives the ſame Account of the Original 
of this Species of Crime. And it appears that Vil. 


liam 


— 


liam the Conqueror revixed this Law for the Security of 
his Frenchmen * as apgears/by the Laws of. William the 
Conquerar, and by the Law of HI. And it ſeems, 
from the Time of Canutus, the Law. began to inflict 
capital Puniſpments. Sanz quidem ſeflorum exciſſones 


et incendia, apertæ Gompilationes, Cædes manifeſt, Domi. 


norumgue Proditiongs ſunt Jure bumano inexpiabilia.® So 
that now they began to admit the Diſtinction between 
Crimes expiable Jure divino, which all Crimes, how 
heinous ſoever, are, and Crimes expiable are ble 


The not attending to this Diſtinction was the "ori; inal 
of their impoſing pecuniary Mullis in their former 
Laws; and henceforth they began to think it no of- 
fence againſt Chriſtianity to inflict capital Puniſhments 


for ſome offences. Howbeit, in the Caſe of Theft, 
there was great Latitude left in the Puniſhment, even 
to Bx ACTOx's Time. Pro parvo enim Latrocinio ve! 
pro parvd re nullus Chriſtianus Morti tradendus: fed 


alio modo fic caſtigatur, ne facilitatis venia + allis præbeat 


materiam delinquendi; et ne maleficia maneant impunita: 
et ideo ſecundum rei qualitatem furatæ et valorem, fi Fur 
convitius fuerit vel Morti tradatur aut Regnum atjuret, 


11 
47 % 


I. 53. fo. 170. 


L. 75+ p. 205. 


The Privi- 
lege of Commu- 
tation taken 
away from 
other atrocicu: 
Crimes. 


3 


Tuxrr, to an 
Amount re 
puted great in 
thoſe Days, 
CAPITAL in 
the Time of 
BaAc ron. 


ſ. Ne Venia 
acilitas. 


vel Patriam, Comitat', Burgum, vel villam; aut caſti- 


getur, et fic caſtigatts dimittatur. 


In the intermediate Times © between this and” 
William I. it appears that 


rr ä 


the offence of Theft was 


Compare this with the Cri nes 
marked with Text Letter in the 
Abſtrat of Penal Statutes an- 
nexed to the poſthimous Wark of 
my revered Friend on the Con- 


ſtruction and Polity of Priſons, 


1 Sits my Idea of the proper Limits 
of capital Puniſhment nearly cor- 


reſpondent with this Enumera- 


tion, 


See al/o the Analyſis, 


* 4 » 


puniſhed 


Lunb. 260. 


* 


puniſhed with a pecuniary Mul& only ; and indeed it 
ſeems, that as long as the Decennary Law continued in 


its full force, there ſeemed no neceſſity of puniſhing 


Theft with Death, becauſe there was no means of con- 
cealing the things that were Holen. But when, by the 
Inundation of People, the Decennaries were diſſolved, 


it was neceſſary, in caſe of Theft, to proceed to greater 
ſeverities. 9 | 


Riſe of the 
Diſtinction be- 
tween Murtber 
and Manſlaugh. 
ter, and of 


Benefit of Cler- 
8Y* 


And as the Law of Murther began in Canutus, ſo 
alſo now the Diſtinion began between Muriher and 
Manſlaughter. The Law runs thus: Si quis alium 
ptæmeditatus trucidarit palam, perempti cognatorum in 
poteftatem dator : fin cedis inſimuletur tantummodo, atque 


| in excuſatione afferendd ceciderit, Epiſcopum penes eſto 


XIX. 


Hence it came to paſs that the Laws relating to Ho- 
micide were reduced into Form by the Clergy, and con- 
ſtituted on the Plan of the Moſaic Law; for the 
Clergy ſtill taught that the Life of a Man could not 
be taken away hut as warranted by the Laws of Gop ; 


and therefore the Law of Deuteronomy® became the Pa- 


tern of our Laws in the Caſe of Manſlaughter. 


Hence it is, that in this Law of Canutus, in caſe of 
apparent Homicide, the Murtherer was put in the power 


__— 


—ﬀ_ 


Though _— to ge = able wvith Death „ in the kind and 
ater ſeverities than Fine, the circumſlances of offence fo puni 
e 6 and learned Author does able in his 2 and Nr 


nat ſay it was ne:efſary to make there has been great Addition ſince, 
Larceny aaa other offences f un ſb- 


of 


4 
b 
4 


power of the Relations of the deceaſed: and from 


| hence the Appeal ſtill continues to the next of kin, 


who was the Avenger of Blood according to the 
TR Law. 


| From hence alſo came the Reſolution, that the 
Avenger of Blood muſt- make ſreſb Purſuit after the 
offender :' and it was a good Plea in Abatement to the 


Appeal, that the Heir had not made freſh Purſuit : 


which was plainly according to the Moſaic Pattern, 
which permits the Avenger of Blood to purſue the of- 
fender, and to lay him, if he overtook him before he 
got to the City of Refuge. But with us the Avenger 
of Blood was not permitted to carve out his own Re- 
venge, as with them: becauſe that part of the inſti. 


tution which permits the Avenger of Blood to lay the 


offender, Lege T, alionis, was thought to be merely 
political, and permitted to the Jes merely for the 
Hardneſs of their Hearts: and was therefore thought 
to'be abrogated by the Chriſtian Inftituzion, which ſeems 


to have aboliſbed the Lex Talions, ' 


And by tke Statute of Gloucefter * it is provided 
they ſhould not plead in Abatement the want of freſh 
Suit, if it was commenced within the 7*ar and the 
Day. From hence, Murtherers being negligently pro- 
ſecuted by the Relations, the Statute | was made that 
they 188 at the King's ſuit within the Year and the 


bd WI * 


For the King cculd pardon it” WS the ſuit is in the Name of the 
Crous : but not on Appeal, 


—_ 
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In the Mancur, 
that is, 

ivauo pg 
in the Fac. 


And the Appeal 
of the nexc 


of bleed, 
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| clefraftical Interpretation carried the Diſtinction much 


Dor. ix. 


Day; but then the Auterfois r or condemned 
ſhould be no Bar to the _w__— 

1 5 the Moſaic e came ewite the Diſtinction 
between Murther and Manſlaughter : though the Ec- 


farther than the Moſaic Law: for by. that, whoſe killeth 
Bis Neighbour, that be hated not of time paſt; as. when 


a Man goeth into a Wood, and the Helm of bis Axe 


Sippeth off and killeth bis Neighbour there, be ſpall fiy-to 


the City of Refuge, that the Avenger of Blood may not 
ay him, inaſmuch as be bated bim not in time paſt © but 


if any Man bate bis Neighbour, and lie in wait for him, 
and riſe up againſt him, and ſmite bim that. be die, and 
« fleeth into one of the Cities * Refuge; he was not 
to be received, | | | 


Indeed the Jews interpreted the Diſtinction that was 
made ia theſe ſeveral Laws to be © between“ voluntary 
and © caſual Homicide : but by the Interpretation 
that was put upon this Law by the Clergy of England 
they diſtinguiſhed it into Murther and Manſlaugbter : 
and they deemed him to be a Murtherer, that in times 
palt had conceived Hatred againſt his Neighbour, and 
laid in wait for him; and him to be guilty only of 


| Manſlaughter, who, on a ſudden Provocation, had com- 


mitted Homicide. The intermediate ſpecies of offence is 
not taken notice of in Deuteronomy: ¶ for there the 


f This is nearly, though not ab- Medium between deliberate . 


felately a literal Quotation. frem previous Hatied and mere 
¶ it inſtan es, however, in ſuch Accident. 


4 manner as to leave an implied 
Exams 


ſe 


L 


Examples are taken of the hig beſt and loweſt olfence: 


the firſt from lying in wait and preconceived Malice; and 
the other from killing a Man with the Helm of his 
Axe againſt bis Will. But this killing on a ſudden Pro- 


15 


The Moſaic 
Law inſtances 
only in caſual 
and volunt 


Homicide, 


vocation being not taken notice of there, the Chriſtian 


Clergy placed it with the mildeſt. 


F It appears likewiſe by the Laws. of Canutus, that 


the Biſhop was to judge of the Truth of the Fact, 


who, in aneient Times, ſat with the Sheriff or Earl of 


Of the Juriſ- 
diction of the 
Biſhop, 


the County in the Torn, or Criminal Court: and if 


they judged it to be Homicide, he took him into the 
Protection of the C burch. 


But in the Norman Times, this Juriſdiction in the 


Temporal Courts was taken away from the Biſhops, 
both by the Law of the Conqueror and the Canon of 
Toledo, which ordains, that his qui in ſacris ordinibus 
conſtituti ſunt in Judiciis Sanguinis adjutare non licet. 
And from henceforward the Biſhop did not preſide over 
the Proofs in criminal Caſes in the Courts of Fuſtice : * 


and then the Criminals began to fly to the Church as to 
| a Sanfluary: and there the Biſbops having inquired 


into the Crime, if they thought it Homicide, they 
would not deliver him up: if it was MuxTrER, they 
ſemetimes delivered him up to the ſecular Power: and 
this they vindicated upon the Pattern of the Jew 


Lay. And to prevent this it was one of the Conſti - 


ed. 
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LD — 


* 7 ww retire (with a Proteſt, ſaving their Right) before the 
Queſtion is put of guilty, or not guilty, in the Houss of Peers 
in Farliament, in capital Caſes. 


v. tutions 


How the biſhop 
came to be ex- 
cluded in capital 
cauſes from 


fitting in judge- 
ment. 


Conſt. Clarend. 


C. In, 
11 H. II. 
IV Comm. 


264, 5. 
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* Abjuration 
of the Realm 
admitted in 
Favour of thoſe 
who had taken 
Sanctuary. 
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TxUCYD. 
Duckeri, 1731. 
| L. I. p. 86. 


Nrros. Lo B. 
1675. p. 84. 


tutions of Clarendon, that if any one * fled to the 
Church, or any privileged Place, he muſt either come 
ad flandum reflo vel quod cognoſeat maleficium propter quod 
ſe teneat in Eccleſia: and if he did ſo, he had liberty 
to abjure the Realm, and go into Baniſbment. Br ac- 
rox ſpends a whole Chapter to conſider how this Law 
could be executed; and whether, in caſe they would 
not deliver up the Malefactor, they could enter the 
Church, and violate the ſanctuary. And he deter- 
mines they could not: becauſe this would be borri- 
bile, nefandum : but he ſays, that the ſpiritual and 
temporal Powers ought to aid each other: and adds 
farther, that whoever carried ſuſtenance to the offender 
ſhould be put out of the King's Protection. And 
thus the Laicks were brought under the King's Pro- 
tection and the civil Power; which puniſhed all vo- 
luntary Murther with Death, and excepted the invo- 


A fimilar Expedient was uſed 
a gainſt Paus Ax las, when, dread- 
ing an Impeachment, he fled to the 

emple of Minerva Chalciœcos. 
They would not force him from 
thence : but ſhut up the Entrance 
by placing a ponderous ſione againſt 
it. Aryilas d avlo prnnoria E- 
AnPlnorobas . . . . « . wgo; To ligor 
rung Xanxioxs Xwgnoas Jeojpue xt 
eaeaxalafuyuy. H, de eyſu; To v 
Kat 8g oixnpa & weyan d m Te Iigy 
ne, ive pn viable; TN ,ẽo- 
gon, novxaty. To wagaulina pi 
bine Ty Meg, wila ds; rule TE; 
ouxmualog Toy og0Puy a Pra, xas Tos 
Jugag, ide ola Tngno ales avler, 
a anoMaborli; tow anuxoopns ay 


ergogxabiGCopmolr reEemoMogano as Al- 


Mn. Kas prnnorleg avle ano uxur, 


w@T1g 6X89 i TW oxnpals tayeo 


wm 78 lags iS zh ola. Kar 
it a x eig arr g νονe 
wo r that in this 
Narrative there is nothing of the 
Abruptneſs or Obſcurity, and lit- 
tle, if any thing, of the Harſhne/s 
of Style and Compoſition obſerved 
in the general Manner of this great 
Hiſtorian. Allowing for the Dif- 
ference of Diale&, the Paſſage 
more reſembles Herodotus. Dio- 
dorus Siculus, Plutarch, an Ne- 
pos, relate this Event with ſome 
difference, The firſt makes the 
Mother of Pauſanias to have 
Aopſ ed the Entrance of the Temple, 
and with this Nepos agrees. Plu- 
tarch aſcrites it to the Father. 
Ad ventitious Embelliſhments, when 
the Event became remote, and the 


original. ſimplicity ceaſed to ſatisfy. 


luntary, 


luntary, according to the true ſenſe of the Moſaic 
Law. | 


After which the Clergy challenged the Privilege * 
not to be tried themſelves by any temporal Juriſdiction: EN 
and therefore the Puniſhments of Muriber and Theft 
by Death (as to Ecclefraſtics) were brought in by the 
King's Laws. h . 
| The Ecclzſiaſtics alſo challenged an Exemption from struggle be- 
all . ſecular Power, even in Caſes of High Treaſon. — 
Thus the Quere of the Canoniſ.— Nunguid Clericus 
committens Crimen LKS MAJzsTATIS poſit puniri per 
Principem aut Judicem ſecularem cum fit temporaliter ſub- 
ditus? Reſp. de Jure loquendo, QuoD non : Clericus 
enim non dicitur proprie commiltens Crimen læſæ Ma- 
jeſtatis, cum fit, Non vere SUuBDITUSz tanen DE 
FACTO Principes ſeculares plures ſervant contrarium : 
but he reſolves the Clergy were to be degraded, before 
Ge were puniſhed (though it were High Treaſon) by 


the ſecular Arm. 


But they came to this Temper in England, that for r gf 
Txzason the Benefit of Clergy ſhould not be allowed, . 
on the Canonift's Notion, that they were not ſubject to n. 
the King: and therefore, in the Caſe of the Biſhop 
of Carliſle, arraigned for Treaſon, this pretended Li- 
berty of the Church was over - ruled by the Judges: 
but in the Caſe of a Murder, though it was to be 
puniſhed by Death by the Laws of Gop, and -the 
Flight.of a Levite to the City of n 


mitted 


mitted (for the Moſaic Law had conflituted the Cities 
of Refuge to be the Towns of the Levites); it was 
never to be abuſed for the Protection of a Murtherer; 


yet the Clergy claimed, even in this Caſe, an Exemption . 
from the ſecular Laws. | 


c Thus then of TRTASON.“ 


« 


m4 
IS 
* 


But in all other Caſes of -Homrcipe and Theft, the 
ecelgſtaſtical Juriſdiction was readily allowed; and if 
they challenged any ecclefiaſtical perſon, accuſed before 
the ſecular Judge of any of theſe offences, he was 
delivered to the Ordinary, who was to judge de Cor- | 
rigibililale; and if he adjudged him corrigibile, he ap- 


pointed him a' proper Penance, and after the per- 
formance of ſuch Penance he was aſſoiled; but if the 


ee was judged ape ques he was degraded, | 


When this was bees, the Diſpute aroſe, who 
ſheuld- be Juche? And the Canoniſts ſay, uod pro- 
batio et Cognitio num aliquis ſit Clericus deber* eccle- 
ſiaſticæ Juriſdiftioni—debet fieri coram Judice eccleſi- 
aſticoz et an coram Judice ſeculari. Though in 
Lindw. (which gives us many of our Inſtitutions) it is 
ſaid, Clericus contra quem procedet Judex ſecularis pro 
aliquo deligo exbibel coram ipſo Judice ſeculari Jura ſua 
et inflrumenta : et iis viſis Judex eum remittet ad ſuum 
Judicem 1 * TE) ec. 


The Clergy extended this Privilege t to al tha had 
primam Tonſuram: as the Clerk that ſet the P/alm, the 
Doof-kteper, the Exorcift, the Subdeacon, the Reader: 


and 


and they being Judges who were Ecclefiaftics, it was 
thought proper to reſtrain them within Bounds ; and 
therefore the Temporal and Eccl:fiaftical Power joined 
id making the Reading before the Secular and the Spi- 
ritual Judge as the Teſt of their being Ecclefiaftics, 
ſince no man could be preſumed to be an Ecciefiaftic 
that could not read; and therefore the Reading was 


Hence derived 
the TES 7, 
num legat ut 
Clericus. 


before the ſecular Judge, but the Acteſtation that nge 


could read was by the Ordinary. 


But before he was tried whether he was an Eccle- 
faſtic, he was tried for the Fa# : for if he was found 
guilty of MURTHER by Inqueſt, the Ordinary could not 
claim him ; becauſe, as has been ſaid, all 2955 
in that Caſe ſuffered Death. 


Trial for the 


Fact to precede 
Trial of eccle - 


fiaſtics. 


Anciently when any Eccleaſtie was indicted or ap- | 


. pealed of any Crime ſhort of Treaſon againſt the 


King, the Ordinary might challenge him ; but if the 


Ordinary did not challenge him, he was to be tried as 


any other temporal Perſon. 


But the Statute of Weſt. 1. provides, that ſuch Per- 
ſons delivered to the Ordinary ſhould not be diſcharged 
without Purgation : and this was made by Articles ex- 
hibited againſt the offender, and his Anſwer to them 
in the Ecclefiftical Court. If he was found guilty of 
MvuR THER in that Court, they degraded him; bur if 
he was guilty of Homicide, he made his Purgation by 


Penance or Commulations for Money, as the Ordinary 


thought expedient, 


* Fd But 


. 3 E. 1. 
Anno 1275. 
Purgation in- 
troduced in 
caſe of Ecc/ge 


fiaſtics. 
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How-the De- 
mand of Clergy 
became reftrict» 
ed to Man- 
ſtaugbter and 
o her inferior 
Crimes, 


But becauſe by the Delivery to the Ordinary the 
King loſt the Forfeiture of his Goods and Chattels, and 
Profits of his Land, an Inqueſt was taken, to know 
qualis ordinario deliberari debeat ? This created a great 
Miſchief to the Priſoner; for if he ſubmitted to 
plead, he could not be claimed by the Ordinary, having 
ſubjected himſelf, as a Layman, to the ſecular Juriſ- 
dition: if he did not ſubmit to plead, he loſt his 
Challenges to the Fury; and the Inqueſt of the Jury, 
though he had no Liberty to plead, paſſed uppn him, 
whereby his Goods and Chattels were forfeited. 


ParsoTT, Chief Juſtice of the Common Pleas in 
Henry the VI. th's Time, ſet this on a better Foot: 
founding himſelf on the 25 E. III. which ſays, that 
all Clerks, as well ſecular as religicus, from henceforth 
convicted before the ſecular Juſtices for other Treaſons 
or Felonies than againſt the King ſhall from hence- 
forth freely have and enjoy the Privileges of Holy 
Church, and ſhall, without delay, be delivered up to 
the Ordinary demanding them, 


So.that he allowed them to plead to the Felony, and 
after Convifion the Ordinary might demand them. 


This introduced the Liberty for the Priſoner to 


demand his Clergy : and if, on the Inqueſt, he was 
found guilty of Murther, the Court did not admit 
ſuch Demand from the Priſoner, becauſe he was to die 


by the Law of Gop : and therefore in ſuch Cafes the 


Court 


nd 


to 
vas 
mit 
die 

the 
ourt 


Court did not deliver him; unleſs the Ordinary did 


demand himz which, in ſo heinous a Crime, was 


ſeldom done for Laymen, nor even for Clerks : but 
Caſes of Homicide and Theft were looked upon as 
properly corrigible by the Ordinary ; becauſe they were 
not guilty of Death by the Law of God: and there- 
fore they allowed any Perſon of Education that could 
read, the Benefit of Clergy; and the Ordinary received 
ſuch Perſons to Correfions and Purgation by Money, 
becauſe they were not offences which by the Moſaic 
Conſtitution were 7 with Death. 


But the meaner Perſons, not educated in Learning, 


and who had no Money to make Commutation, were gene- 
rally given up to the Temporal Law. | 


There were ſeveral intermediate Statutes, by which 


they endeavoured to abridge this Privilege of the 
Clergy : the firſt was de Bigamis ;F which was, that the 
Biſhop of Rome having made a Conſtitution that all 
Perſons twice married ſhould be excluded from Clerks 


Privilege; that ſuch Perſons when convicted ſhould 


not be delivered as Clerks, whether they were Bigamiſts 


before or after that Conſtitution : after this Scatute, 


when Felons arraigned challenged their Clergy, the 
Proſecutors, upon ſhewing that they were Bigamiſts, 


ouſted them of this Privilege. To defeat the Effect 


of this Statute, they procured another, that Bigamy 
ſhould be tried by the Biſhop, and not by the Temporal 
Law. The Statutes of Clarendon, || that forbid the 


taking ſanctuary whereby to avoid the ſecular ] uſtice, 


+ 4 Z. I. 
Anno 12.76, 


| Temp. H. N. 
— eln 
i. IV Comm. 
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C. 18, 
+ E. II. 
IT lad. ys, 

n . 
Er 


C- 16. 


Recapitulation, 


were alſo enervated by Articuli Cleri : + for if a Clerk 
fly to the Sanduary, he ſhould not be compelled to 
abjure the Realm: ſo that the Churches and privi- 


leged Places continued a ſanctuary for the Clerks them- 


It has been likewiſe reſolved, that if a Clerk had 
confeſſed the Felony, and became an Approver, he 
ſhould not be delivered to the Ordinary ; becauſe by 
ſuch Confeſſion he had ſubmitted to the ſecular Juriſ- 
diction. | 8 


But the Eccle/iaftics pretended that ſuch Confeſſions 
were coram non Judice; though it had been otherwiſe 
reſolved in the Temporal Courts, as Lord Cote ob- 
ſerves; but the Statute of Articuli Cleri enacts, that 
he ſhall enjoy his Privilege, norwirhtanding bis Con- 
FESSION. 


And now the Law, amongſt Ecelgſiaſtics, ſtood on 
this threefold Diviſion : 


Firſt, if @ Clerk was convicted of TazAsox, he eva 
never delivered to the Ordinary; for that would have 
given up the Prerogative of the King. 


Secondly, in the Caſe of MoxrT HER, be was deli- 
vered to the Ordinary, if demanded ; but then it was in 
order to be degraded, and for no other Purpoſe: for in 
a Crime puniſhed by the Law of Goo with Death, he 


degradationem perpetratis. 


was not permitted to make any Purgation ; but ſuch 


Degradation was taken in the Nature of the Death and 


| Deftrufion of the Clerk : and therefore he was not put 


to Death; they did not intend he ſhould be twice 
puniſhed for the ſame offence : and Brxacton ſays, 
Clericus, ff de Crimine convius degradatur, non ſequitur 
alia Pæna pro uno peccato,—delifto,—vel Pluribs ante 


Thirdly, if the Clerk were convicted of any Felony 
except MURTHER, be mig bi then demand the Benefit of 
Clergy : and ſo they permitted any Perſon to do that 
could read; and ſuch Perſon was permitted to make 
Purgation before his Ordinary; and, if he purged 
bimſelt, a was acquitted. 


But if the Clerk confeſſed the Fact, he was delivered 
to the Ordinary, abſque Purgatione : for he, having 
confeſſed the Fact, could not N it afterwards before 
the Ordinary. 


To underſtand the Reaſons of theſe Diſtinctions, we 
muſt conſider what is formerly laid down : that in Caſe 


of Blood by the Common Law, the Ecelgſiaſtical Court 


had no Juriſdiction: and therefore, when the Clerk 


was convifed, he could not be delivered to the Eccle- 
ſiaſtical Court to make Purgation, becauſe they had no 


Cognizance of the Cauſe; but he was delivered to 
them abſque Purgatione, in order to be degraded by 
them, And the Sentence of the Common Law was, de- 


e 3 liberetur 
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' tiberetur Ordinario, abſque Purgatione, —Fleta. Si cri- 
minaliter agatur verſus Clericum, quamvis Clericus re- 


ſpondere noluerit in Foro ſeculari, Judex tamen Eccleſaſ- 
ticus cognitionem babere non potuerit nec regiam auferre 
Juriſdictionem, licet babere debeat Judicii Executionem : 
in Causd enim ſanguinis non poterit Ecclęſiaſticus Judex 


cognoſcere neque judicare, niſi irregularitatem commiltat z 


et quamvis neminem valeat Morti condemnare, degradare 


tamen potuerit crimine convifP et perpetud Carceris inclu- 


fione cuſtodire. Upon ſuch Delivery the Ordinary not 


only degraded him, but put him, in priſon till he ob- 


tained the King's Pardon, 


But if the Ordinary demanded him for a Clerk that 
was not ſo, he loſt his Temporality : becauſe it was 


impeaching the Temporal Juriſdiction. 
But in all Caſes, except Treaſon and Murther, the 
clerk might himſelf demand his Privilege: and then he 
was delivered to the Ordinary without any Reſtriction: 
and by this Law of the Church he was to purge him- 
ſelf of that Crime by his own Oath confirmed with 


Net Compurgators, ix of which were lay and the 


other fix CLERKS; and if he failed in his Purgation, 


he was puniſhed as if he had been convicted, or had 
confeſſed the Crime. 


* 


When he failed in his Purgation, the Ordinary judged 


if be“ were” corrigible or incorrigible: if the former, 


they impoſed Penance, and on his Performance or Com- 


' mulation, he was aſſoiled; if the latter, he was de- 


prived and impriſoned. 
By 


By the Canon Law, if the Criminal was notorzous, 
they proceeded to ſentence abſque Purgatione, — ſuper 
notorio nulli erit induenda Purgatio: ic. tantum Con- 
demnationis promulganda ſententia: cum patrati ſceleris 
Evidentia neque Accuſationis clamore indigeat. 


The Temporal Court taking notice of the Canon Law, 
and likewiſe that the Ordinary could not take notice of 


the Judgement of their Court, when a Perſon became 


infamous by a ſecond offence, they were wont to de- 


liver him ab/que Purgatione Wo therefore an infamous 
Thief was fo delivered. 


And by the {of E Iv if land, wh Wl 


that is a Trattor or infamous ſhould . to them 
abſque Purgatione, | 


But as the Clergy had notoriouſly abuſed their Privi- 
lege, it is enacted that none but Perſons in Orders 
mall have the Benefit of their Clergy above once: 


and the Manſlaughterer” ſhall be marked with an M, 
and the Felon with an F, and that Perſons in Orders 


demanding their Clergy, ſhall ſhew their Orders at a 
day given by the Court, 


By the 28th of H. VIII. | and 32 H. VIII. Perſons 


in Orders ſhall receive the Benefit of Clergy but once. 


That is, ane who became ſo by the Proof of bis perſiſting to offend, 
after having once had advantage of the FRO on a Oo Con- 
viction. 


2 4 But 


a as 


Lay perſons of · 
fending a ſecond 
Time excluded 
Clergy, on 

what Frin- 


! 


ciples. 


Anno 1403» 


C.r. 3. 
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8.7. Anno 1576. 
Delivery to 

the Ordinary 
taken away. 


IV Comm. 

c. 28. 

Iriſh St. 11, 12, 
& 13 J. 1. c. J» 


& 2. 
21 J. I. c. 6, 
Anno 1623. 


3 Car. I, Co 4» 
36 Car. I. Co 4+ 
2 & 4 W. & M. 
C. Yo 


& But this is held to have been virtually repealed 
* by a ſubſequent Statute.” 


By 18 Eliz, the Perſons admitted to the Benefit of 


Clergy ſhall not be delivered io the Ordinary, but en- 
larged out of Priſon by the Juſtices. 


— a omm———__ 


* « No Proviſion had been made for the extenſion of 
© a ſimilar legal indulgence to that part of Society 
« which is peculiarly intitled to Lenity till early in the 
« [oft Century: when it was enacted, that Wemen, 
© convicted of /imple Larceny under the value of ten 
« Shillings, ſhould, for the firſt offence, be burnt in 
« the hand, and farther puniſhed by whipping, putting 


© in the ſtocks, impriſonment not exceeding one year, 


« This Act in England, temporary in its commencement, 
* was continued, with others paſſed in the ſame ſeſſion, 


it by the two Statutes of the ſubſequent Reign. 


This 


« yas afterwards, extended to Women guilty of any 


I is greatly to be regretted if 
the Remainder of this Argument be 
frrecoverable : till it be retrieved, 


if that be yet poſſible, I have 


ventured to add a Supp'tment of 
ewhat may be ſuppoſed the probable 
import of the Argument. It is 


| needleſs to add that this ſufple- 


mental part pretends to no Aut bo- 
rity; and leing carefully diſtin- 
guiſhed, it can miſlead none, It 
muſt be acknowledged that the 
Boundary which divides Man- 
ſlaughter, on the Fas found in 
this Caſe, from Murther, is /Juch 
(if it te any) as demands to be 


eee 


viewed with much teadine/ſs and 
attention to render it diſcernitle : 
nor will I take on me to affirm 
that the opinion here hazarded was 
that of the Chief Baron, Yeta 
Conjecture may be founded on that 
part of the Argument which re- 
mains ; for if he had thought it 
either within the Statute or Mur- 
ther at Common Law, it is d fi- 
cult to imagine that he would have 
entered ſo copiouſſy into the Hiſtory 
4 the Privilege of Clergy, a 

rivilege, on theſe ſuf poſitions, in- 
applicable 7 the Caye, | 


ce cler- 


s clergyable Felony, with liability to impriſonment 
* not exceeding the Period aſſigned by the former 
« Statute, 


i At length this Privilege was ſet more completely 
« yet, on its true Ground, as a Benefit to be claimed by 
the ignorant and illiterate, to whoſe circumſtances it 
« was chiefly applicable, and who certainly have the 
\* faireſt pretenſions to it. The 7% by reading was 
« accordingly aboliſhed : but when the exemption from 
& capital Puniſhment became thus extenſive, it was 
** neceſſary to qualify this indulgence, fo that it might 
© not degenerate into a contrary extreme: and there- 
<« fore, by the ſame Statute, a diſcretionary Commit. 
« ment-for any time, not leſs than ſix Months nor ex- 
« ceeding. two Years, is provided. 


bc But the Benefit, in its preſent Amplitude, does 
te not extend to a perſon within the Statute of fob- 
<« bing who actually gave the ſtab: and therefore it is 
te neceſſary to diſtinguiſh whether the offence in thk 
« Caſe be MurTawer ;—or Homicide by ſtabbing within 
e the purview of the Statute, (both which are excluded 
from Clergy) or whether it be Manſlaughter, as at 
% Common Law, not affected by the Statute, in which 
e Caſe the Benefit of Clergy intervenes for the of- 
fender, if he has not already pleaded and received 
« that Privilege for ſome ather clergy able offence. 


« Whatever may be conjeQured, no preceding Ma- 
6 lice between theſe Parties | is found by the ſpecial 
Verdict. 


„ After 
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Vi. infra, B. III. 
Ch. VII. T. 7. 
et 13. 


« After Dwyer had joſtled againſt Roſs's Child on 


the Bridge, and Roſs ſeized his Bridle, Dwyer was 


© then guilty by drawing and wounding Roſs, of ſuch 
&« violence, as, independent of the Statute, would 
« have been capital, had Roſs then been ſlain, or had 


[the Jury found that he died in conſequence of bat 


Wound. But the Verdict negatives ſuch Concluſion 
« by referring the Death of Roſs to the Wound after- 
« wards given. bin el | 


« Tt appears on this Record, that after an Expoſiu- 
&« lation from the Wife of the deceaſed, Dwvxx re- 
« turned to his Horſe, without any intention, ſo far as. 


Ls expreſſed by the Verdict, of committing any far- 


& ther violence: and the ſword wanting the ſcabbard, 
<« this was reached to him by one of the Croud, when 
« unhappily Margaret, the Wife of the deceaſed, 
« ſeizes and breaks the ſcabbard, and then throws it at 


4 Dwyer. He, however, remounts his Horſe, and 


« Heathes his ſword in the broken ſcabbard, which ſeems 
« to imply a Diſpoſition, at that Moment, to com- 
« mand his riſing Paſſion, and to reſtrain himſelf from 
„ again proceeding to Extremities. But Wrath being 
ce thus rekindled, angry Words take place between 
« him and Roſs; and from this moment every circum- 
« ſtance is material to the forming of a Judgement on 
&« the legal Quality of the Caſe. The Jury find that 
« he diſmounted in a Paſſion, and returned to Reſs 
« with his drawn ſword in his hand; that Roſs endea- 


* youred to defend himſelf by ſeizing the Stick of 


&« one of the By-ſtanders, but could not. Dwyer then 
« affaulted and Bear him with the ſword; uſing it 


con- 


* 


&* conſequently not as a ſword, to thruſt and ſtab, but a8 
a Stick or Cudgel. The Juty farther find, that (in 
« conſequence of this Aſſault, and the Reſiſtance of 
«© Roſs in his own Defence) they cloſed : blows were 
«* mutually received and given; and, in the ſtruggle 
« Dwyer (then for the firſt time in bis Conflict, and 


the former being ended ſeems not to affect the Caſe,) 5 


gave the fatal Stab, of which Ross died. 


« From the ſuddenneſs of the Conflict, the Paſſion 
« on each ſide, the Blows reciprocally given, and the 
Other circumſtances, it does not ſeem that at Common 
Law this killing would be other than Manſlaughter , 
« though Manſlaug bier ſo circumſtanced as to deſerve a 
« ſtrict Animadverſion. The Point for conſideration, if 
«© this be admitted, is, whether it is ſuch a Famine as 
« falls under the Statute, 


« The ſolution of this muſt turn upon that Clauſe 
« of the Statute which relates to the ſtabbing of any 
« perſon not having then firſt ſtricken; aud as this 
« Statute does not create a new Felony, but renders 
Evidence concluſive againſt the Priſoner, where the 
« ſtabbing is cireumſtanced as the Act expreſſes, it has 
« always in the Engliſb Courts, where it exiſted much 
6 earlier, been liberally conſtrued in favour of Life, 


44 ſo as not to hazard carrying a Preſumption of this 


kind farther than the manifeſt and neceſſary intent 
of the Legiſlature, 


This 
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« This is the known Rule of Conſtruction in all 


« Statutes which vary the Rules of the Common 


« Law; particularly in criminal, and moſt of all in 


capital Caſes; it is exemplified in the Interpretation 


Jones (W.) 
SByart's Caſe, 


Ric bard ſen. Vi. 
Holt, Gmiliter 
Skins. 668, 


„which has been given to the former part of the 


« Clauſe now under conſideration, © not having then a 


weapon drawn.” Iaſtruments of Offence have been 
<* conſtrued to be weapons drawn, that are not within 
< the ſtrict grammatical import, or within the com- 


mon intendment of thoſe Words, becauſe they are 
<« within the general Reaſon of the Exceptions to the 


Rule of Evidence introduced by the Statute. 


c Tn the Engliſb Courts there has been a Deciſion on 
ec the Clauſe upon which the preſent Queſtion turns: 
te the Judges there thought, one only excepted, that 
* not having firft ſtricken required that the party 
« ſtabbed ſhould have ſtruck firſt, ſhould have given 
« the firſt blow in the Affray: though it is obvious 
« that if ſuch were the meaning of the Legiſlature, 
Hit might have been naturally and unambiguouſly ex- 
“ preſſed without an inverſion of the order of the 
„% words. The Judge who differed thought therefore 
tei that it meant, not having firuck before the mortal 
« wound given. And this ſeems to be the ſenſe moſt 
« agreeable to the Principles of Interpretation applied 
, to Statutes which affect Life, and at the ſame time 
« moſt conſonant to the order and apparent import of 
« the expreſſions uſed in the Act. 


* 


& Tt is 


ng Ot yp 65> ruaetyz mm my 


It is obvious that if the firſt-mentioned of theſe 
« Conſtructions be adopted (independent of the firſt 
* Conflit) the Priſoner is not within the Benefit; for 
< it is found that he gave the frſ Aſſault: but if the 
« ſecond (which ſeems to be the true Conſtruction) be 
< admitted, he is; for the deceaſed has ſtricken before 
the mortal Wound given. 


If this Reaſoning be juſt, it follows that the Pri- 


© ſoner, on the Verdict before the Court, is guilty 


« only of MansLaucHTER : but any finding of a 
* thruſt made by Dwyer in the commencement of zbis 
% Confli, or of a Quarrel ſcugb! by him, would have 


« clearly ſet this Caſe within the legal Definition of 


« MURTHER.” 


The Caſe in Skinner has mach eration, it might have been 


reſemblance to this: and there 
Hor r inclined ftrongly to the Con- 
ftrufion of Richardſon, which 
FosrEx alſo favours; but be 
thought, though not within the 
Statute, it was Murther at Cou- 
mon Law. But there being 
Doubts whether the Verdict were 
not incomplete, and à venire de 
novo neceſſary, no Judgement was 
given: poſſibly, on farther Con- 


thought doubtful whether the kill- 
ing were Murther at Common 
Law, if the firſt ſtriking with 
the ſword was a Blow, as: the 
Word ſeems to imply, and not a 
Thruſt : 4 Blow not likely to kill, 
nor with that intent given; but 
rather to intimidate. Howewver thut 
Caſe was ſtronger again the De- 


fendant, upon the ſpecial finding, 


than the preſent. 


Keate's Caſe 
Skinn. 66638. 
M. 8 W. III. 
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Eque ſuis latebris demerſum protrahe Verun.” 


0 
. 


AB S' TT WANT 
Mz. LOCKE's ESSAY 
ON 
HUMAN UNDERSTANDING. 
«« Ne te quæſiveris extra; 


"LODFERTISEMENT 


THE DUBLIN EDITION. 


TIT would be ſuper fluous to add any thing to recommend 
the following ABSTRACT of Mr. Locke's celebrated 
Eſſay on Human Underſtanding, after I have aſſured 
my Readers that it was drawn up by no leſs a Man than 
the late Lord Chief Baron GILBERT. 


© To this Advertiſement the preſent Editor only 
« adds, that as the Tract was communicated to him 
ce by a reſpected Friend, and is now, he believes, little 
« known, he agreed in ſentiment with that Friend (to 
c whom he is obliged alſo for the Diſcovery of the 
« Portrait of GILBERT, and for the Knowledge of 
de his having been a Fellow of the RoraL SociE Ty) 
that it might with obvious Propriety accompany 
« the LAW OF EVIDENCE. That in itfelf it 
„ merited to be reprinted, he believes few, if any, 
"gl Readers will deny.” | 


8B —f,/ TT 
OP 
Ma. LOCKE's ESSAY 
5 
HUMAN UNDERSTANDING. 


: 1 
EN come into the World without any Ipza 
or Principle, either ſpeculative or practical: 

but all our Ideas ariſe either from SENSATION or RE- 

'FLECTION. 

An [dee is whatſoever is perceived or thought o on: 
and i is either, | 

* A.“ I. SIMPLE, 
g.“ II. ComeLex. 

% J. I. A sfurLE Ip EA is one uniform Ap- 
pearance, Repreſentation, or Perception of the Mind: 
without Alteration or Variety, 

Here three Things are to be conſidered : 

Firf, the Manner of their Conveyance or being in 
the Mind; 

Secondly, the Objefts from without that affect the 
Mind; | 

Thirdly, the Mind itſelf. 

FixsT—The Manner of their Conveyance into the 
Mind : | 

Some ſimple Ideas come in by Senſation only; ſome 
by Reflection only; ſome both by Senſation and Re- 
* 


f 1. By 


H. VJ. I. 3. 


II. 1. § 2, 3, 


4, 5 


Ibid. 3. F 8. 


II. 2. 


— 12. 


II. 7 


* 
7 f 


— 
* 
* 
0 


0+ 22292 
NA. 222 we 9 
8 * 
„ PE 


E 
1 


II. 5. 
II. 13. 4 Ibid. 
57 6. 

V. inf. 


Prim. Qual, 
— 6, 


II. 
Ems, 


II. 20. 


© Ibid. 7. 8). 
Ibid. 


II. 8. 


Secondary Qua- 
lities. 

IV. 3. Jn. 
II. 8. $ 13--- 


25. 


I. By Sr NSTIONY only: and theſe either, by tbe 
Senſation of one Senſe ; as Light and Colour by the 
Eye,“ Sound by the Ear, J Taſte | by the Palate, 
Odours by the Noſe; + and the Ideas of Solidity and 
other tangible Qualities, as Heat, Cold, &c. by the 
Touch ;— Y 

Or, of ſeveral Senſes : as the Ideas of Motion and 
Reſt; Space, || Extenſion, and F igure. $ 


2. By RerLECTION only, as Perception Þ or Think- 
ing; Volition + or Willing; and their ſeveral Modes. 


3. Simple IDEas, both by SENSATION and REFLEC- 


TION : and theſe are, Pain,“ Pleaſure, Exiſtence, 9 
Unity. | 


SeconDLY, OBJtcTs from without that affe the 
Mind: and they are, | 
1. Primary Qualities. of Bodies: ſuch as Motion, 


Reſt, F igure, and Texture; which are in the Bodies 
themſelves, whether perceived or nat: 


2. The ſeveral Diſpaſitions in Bodies to produce ſeveral 
Senſations in us; whence Colours, Sounds, Taſtes, 


&c.; which are indeed only Senſations produced in the 


Animal by the Operation or Action of ſuch Bona 
GO 


PT the Mind itſelf : and therein are three 


Faculties. 


a If, of 


If, of PrxcEPTiox; 


2dly, of RETENTION 


which is twofold : 


iſt, Either the keeping of“ the ſame Ideas ac- 
tually in View, which we call Contemplation ; or, 


2. Reviving them when they are gone; which we 


call Memory. 


3dly, of DrisczxnMEnT: which contains a threefold 


Power : 


1. of comparing the ſeveral Ideas, and on ſuch Com- 


pariſon obſerving their Reſemblances, which is called, 


Wit; or obſerving their manifeſt Differences, which 


is called, Judgement : 


2. The Power of compounding our Ideas ; which is, 


1. By carrying ſeveral ſimple Ideas into the ſame 


Repreſentation ; or, 


2. By the Repetition of the ſame Idea; which is 


called enlarging : 


- 


3. The Power of abſtrafing : which is the ſeparat- 


ing of any Idea from the Circumſtances of real Ex- 


iſtencez as from Time, Place, and other concomi- 


tant Ideas. 


1 


„ 
— 


So exquifite is the ſtructure of 
our minds, that a whole group of 
ideas ſhall ſo perfectly coaleſce into 
one as to appear but a fimple Idea; 
and fingle Words may be ſo con- 
need with ſuch groups as to excite 
them with the ſame certainty and 


diſtinctneſi as if they had been ori- 
ginaily fimple ſenſations. 


How complex, for inſtance, are | 


the ideas expreſſed by the terms 
which denote the ſeveral employ- 
ments, offices, and profeſſions. 
The ideas annexed to theſe terms 


'& muſt 


— & I, 


— 5210. 


886. 


99. 


6 


« B.“ II. ComPLex Ipzas conſiſt of ſeveral ſimple 
Ideas united in the ſame Repreſentation, Appearance, or 


II. 12. 


Perception : and they either come into the Mind thus 

united, from the Operation of Things without us; as 

the Idea © of” Solidity and Figure is cauſed by the 

ſame Ball; therefore in the complex Idea of the Ball 

. we ** conſider” ſuch Ideas as co-exiſtent and concomi- 
tant; or elle, | = 

2, When ſuch /imple Ideas are united by the Mind; 


as in the Idea of Law, Obligation, Evidence,” &c. 
Complex Ideas are of three Sorts: 
1, of Mopzs; 


2dly, SUBSTANCES 3 


Vid. — & 3. 


34ly, RELATIONS. 


—5 4 Fix sT, of Modes: which are again twofold : 


— 385. 


if, ſimple ; 
2dly, mixt. 


Iſt, Simple Modes are the ſeveral different Manners 
under which any /imple Idea may appear to the Mind: 


and theſe either come in, 


muſt be an epitome of the defini- 
tions of them; and if they be ac- 
quired without defin tions, by means 
of a ſeries of obſervations, the 
ideas will be ftill more complex. 
Let a child be introduced to the 


theatre, and ſee a company of per- 


Sons from time to time in a great 
var iety of charafers, and let him 
be told that he muſt call them 
players. 
an epitome, as it were, of all that 


be has ſeen them perform : and if 
3 | 


That word will excite 


— 
— 


he attend to that complex idea, even 
the features and moſt ftriking geſ- 
tures of the principal performers 
will be conſpicuous in it and by 
degrees, as all theſe particulart get 
intermixed and completely affociated, 
whatever belonged to the ſeparate 
perſons will be dropped, and ſome- 


"thing will remain annexed to the 


term, when it is explained with 
due preciſion, that had been obſerved 
in them all. 


I, By 


* 


I. By Senſation only: as the ſeveral Modes of Space, 
a Yard, a Furlong, a Mile; or, ſet out by viſible 
Marks and Boundaries, as the ſeveral Places of Bodies, 
or as“ the ſeveral Modes of Numbers, a Score, a 
Groſs, a Dozen. ; | 
2. By Reflefion only: as the ſeveral Modes of 
thinking, which are either, : 
1. Without Pain or Pleaſure; 
2. Or with it. : 


1. WitfHouT Pain or Pleaſure: and whoever ob- 
' ſerves his Mind, will find a perpetual Revolution of 
Ideas while he is awake. The ſtopping of” any of 
them, and conſidering it on all ſides, we call 
Altention || 

The letting * of” the Mind run adrift in the con- 
ſtant Rotation of Ideas and Objects before us is called 
| Remiſſion 3 5 

And there are in the Mind conſtant Degrees of At- 
zention and Remiſſion, according to the different Degrees 
of Conſideration the Mind employs concerning the 
Objects before it. 

2. The Modes of thinking wita Pleaſure and Pain: 
and theſe are called the Paſſionsn. The Pleaſure we 


— 


1 


This is the Proceſs that is call. deduction from ſenfible ideas being 
ed, Abſtraction: and it is by too remote and obſcure to be appa- 


means of this proceſs chiefly, that rent, or ſa much as ſuſpected, at 


ave acquire thoſe ideas which have firſt fight. 
been referred to Reflection; their 


f 3 find 


7 


II. 13 · 


II. 19. 


Ibid, 20. 


l II. 10. 8 3» 


. $ 3754 


II. 20. 5 3. 
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— 810. 


find in any Idea, preſent or” OT we call, 
Love 3 


The Pleaſure we find in the Thought of any future 


Enjoyment that we think probable to affect us, we 
call, | 


Hope; 


The Pleaſure we find upon. the near Approach of 
any Pleaſure, of whoſe Poſſeſſion we think ourſelves 
aſſured, we call, 


Joy 
Whatſoever does or is like to — us with 5 


we call, 
Goop $ F 


The Thought of Pain, which any Thing preſent 
or abſent is apt to produce in us, we call, 


HaTrED or Averſion; 


The Uneaſineſs we find upon the Abſence of any 


Thing that might affect us with Pleaſure, we call, 


Defire ; 


The Uneaſineſs of Mind upon a Good loſt, which 
we might have longer enjoyed, we call, 


Sorrow ; 


The Uneaſineſs of Mind upon Thought of future 
Pain, we call, 
Fear ; 


Tus 


The Uneaſineſs of Mind on the Thought of a 
Good we deſire, obtained by another, we call, 
Envy; | Pe RIG 


If ſuch Good relates to the Enjoyment of Men and 
Women, it is called, 


| Fealouſy ; 


A ſudden Uneaſineſs of Mind, on a ſudden Pain 
produced in us by another, together with a certain 
Purpoſe to produce Pain in return, is called, 
Anger; | _— *. 


If conſtant, and the Purpoſe of returning Pain be 
continuing, it is called, 
Malice; 


The Uneaſineſs that arrives from the Thought of 


any unattainable Good, or” which is ſuppoſed to be 
ſuch, *© or” from the Dread of any Evil really inevi- 


table, or ſuppoſed ſo to be, is called, 
« Deſpondency, or Deſpair ; 


— & 11. 
WHATSOEVER cauſes Pain, or is likely to produce it 
in us, is called, B Ab, or EvIL, 1. 25% $i 
3. Simple Modes coming in by Senſation and Re- 
 fleftion : hence we have the Ideas If. 41. 
| 15 of Power, II. 14 & 17, 


2. of Time, | | 
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T. H. M. 3d 
” latrod, Eff. 

p- XxxVi, vii. 

Hobbes, in 

Prieſtley's Dif. 


3. of Eternity, 
4. of Infinity. 


1. The Idea of PowER : | which is formed from the 
Ability that we find in ourſelves of topping any Idea 
in the Revolution of Ideas within us; or the Abi- 
lity,” by a Thought, of moving our Bodies: which 


is called, 
The WiLL, 


The Power of acting or not ating according to ſuch 
Determination of a Man's own Thought, is called, 
Liberty. 


So that Liberty is the Abſence of all Impediments that 
binder acting or not afling, according to the Preference of 
his own Will. , 


That which moves the Will is 
Uneafineſs ; 


But ſuch Motions may be controuled by the Power we 


have within us of omitiing any Action till we have 
conſidered its Conſequences, and find them either 
Good or Evil. e | 


— * = at. 
—_ 


In fad the Idea of Power is @ Liberty is the Abſence all Im- 
the ſame complex Idea with that of pediments to e = 
Cauſation or Efficiency, derived contained in the Nature and Qua- 
from Experience and Obſervation lity of the Agent, 


in the innumerable inſtances which 


quiſitions, II. 2. ſurround and perpetually ffrike us, 


The 


The acting or not acting according as the Judge- 
ment, upon a due and impartial Conſideration, doth 
find ſuch Act or Omiſſion to be good or evil, is that 
wherein conſiſts, 


INNOCENCE ; 


And the not ſuſpending * of”? ſuch Action til we 


have conſidered it as we might do, is called, 
GuI1LT, 


2. The Idea of Power from Senſation is, when there 
js any Alteration in our ſimple Ideas by the Action of 
Bodies one upon another : that Body which makes tbe 
Alteration we conceive to have the Power of making 
it, and the other a Power of receiving it. 


of Time. 


2. of Tims: which is a certain Revolution of LH. 
in our own Mind, meaſured by the Motion of Things 


without ; and chiefly by the Motion of the heavenly 
Bodies, as being more conſtant and equal, 


Of Er ERNIrv. 


3. ETERNITY is the Repetition of ſuch ſeveral Ręævo- 


lutions, togetber with a Reflection on our Power to add on 
without coming to an End; 


Of 


II. 21. 84. 
Vi. N. 


21, &c. 
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22 17. 


4+ 


II. 22. 42 


II. 12. 86. 


Of Inrinity, 


4. Inrinity is the ſame Repetition of our Ideas of 
Space or Number ;z—* i. e.“ with a Reflection on our 


own Power to add on without coming to an End 


And ſuch Repetition of our Idea of Space is, by a 
peculiar Name, called, 
IMMENSITY. 


II. Of mixed Mons : 


Which are, ſeveral diſtin? imple Ideas united into the 
ſame Combination by the Mind : and are therefore called 
Notions: as a Lie, Obligation, Law, Proof,” Sec. 
And theſe the Mind unites for the greater Diſpatch in 
the Buſineſs of Civil Life : and therefore only con- 


ſiders the poſſible Union of ſuch fimple Ideas; whether 


it has ever ſeen them actually ſo united or not. 


SECONDLY, #be Ideas of SUBSTANCES: and theſe 


are Either, 


1ſt, ſeparate ; or, 
2dly, collective. 


1ſt, ſeparate Subſtances: and that is, the Union or 
Co-exiſtence of ſeveral ſimple Ideas in one and the ſame 
Place: which is all the Notion we have of Subſtance. 


Thus 


S8 8 


Thus the Union of the Idea of Extenſion, Soli- 


dity, Figure, and a Diſpoſition to produce the Idea 


of Colour in us, is what we call, 
Body; 


The Union or Co-exiſtence of the Ideas of Per- 
ception, reflecting, chuſing, and Self- motion, is what 
we call, 

Spirit; 
But what are the Sußſtrata of theſe Properties and 


Powers is“ to us equally unintelligible. 


2dly, colle@ive : 
hich is, when ſeveral Subſtances are collected 


into the ſame Repreſentation : as an Army, Triumph, 
Proceſſion, &c. 


TairDLyY, of RELATIONS : which is, tbe com- 
paring of ſeveral Ideas, whether ſimple or of Mages, 
4 r Subſtances one with the other, and conſidering the 
Denominations which may ariſe from ſuch Compariſon. 


For ſince the Order of Nature is ſuch that there is a 
Dependence of Things one upon another, ſo do they 
convey to the Mind an Idea of ſuch Dependence : and 
whatever Notion we have of ſuch Dependence of 


The Term Thing or Subſtance Idea whatever. For when we 


ſignifies nothing more than that to 


which Properties are aſcribed; / 


and is itſelf abſolutely unknown, 
and incapable of ſuggeſiing any 


exclude a.. Properties, we at the 
ame time excluae from out Mind 
all Ideas of Subſtance, and have 
nothing left. | | 


Things 


* 


Il, 23. 8 3» 


Ibid, 


Il, 25 


III. Disq, 17. 
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Repugnance of Ideas one to the other, gives us the 


8 * 10. 
1 ?. U. XIII: 


Things one on the other, or of the Connection or 


Idea of Relation. 


All Words that refer to a certain Standard, either of 
Duration or Size, are relative Terms: as old, young, 
ſtrong, ak, &c,; which relate to the uſual Duration 
or Conſtitution of each living Creature, as the Standard 


to which we compare the Thing mentioned. 


But the moſt noted Relations are theſe : 


1/t, of Cauſe and Effect; 

2dly, Identity and Diverſity ; 

3dly, Moral Relations; 

4thly, the Relations of our Ideas themſelves. 


iſt, of Causk and Errrer. 


That which produces any ' ſimple or complex Idea 
« bet ber of Subſtance, of Mode, or of Relation,” we 
call Caust ; and that which is produced we call the 
ErrgcT. 


2dly, f Ton TITY and Divxksrrv. 


Identity cannot well be defined, but by Indufion of a 


ticulars, which differ according to the Subjer? Matter to 
which the Term is applied, 


, And here the 7dentity of Bodies ariſes from the 
'Sameneſs of Parts, which produce the ſame ſimple 


Ideas in the Beholder; 


The 


The 7dentity of Vegetables ariſes from the ſame Or- 


ganization of the Parts, whether exactly conſiſting of 
the ſame Matter or not; 


Identity of Animals conſiſts in the ſame Organization 


of Parts and the ſame conſtant and continued © indivi- 
dual” Life. j 


And the Identity of Perſon, Mind, or Spirit, conſiſts, 


as far as we can apprehend it, in having the ſame Con- 
ſciouſneſs of Ideas, Powers, and Actions, whether 
that Conſciouſneſs be univerſal or partial, continued 


or renewed.” 


3dly, of Mok AL RELATIONS; 


The Notion of which ariſes from comparing our 
Afions to a Rule: and that is threefold : 


I, the Laws of the Country; 
2d, the Laws of Opinion or Reputation; N 
345 the Law of GOD: which is twofold : 


I. Natural, 
2. Revealed. 


1. The Law of Nature; which is, the Rule which 
Reaſon © immediately” diſcovers to us touching the Fitneſs 


or Conveniency of any Action. 


2. The Law revealed; which is @ more full and ex- 


' plicit Diſcovery of our Duty, on mare exlenſtve Motives, 


and authoritative Sanktions. 
FouRTHLY, 


15 
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II. £9, —33  4thly, the RRLATIONS of our Io EAs tbemſelves: 


98416. 


31. 


and they relate either, 


I. To the Perception of our own Minds; 


2. To the Things they are ſuppoſed to repreſent ; 


3. The caſual or aſſociated Relations of ſuch Ideas 
one to another obtaining in the Mind. 


I. 1. Of Int as relating to the PERCEPTION of our 
own Mind : | 
And they are ſaid to be either, . 
(1) Clear, or 
(2) Confuſed. 


1. A clear Idea is that wherein the Mind perceives a 
Difference from all others. a 


2. A confuſed Idea is ſuch as is not fufficientl diftin- 
guiſbable from other Ideas different from it. / 


II. 2. Of Io As relating to Trincs they are ſup- 
poſed to repreſent : and they are, 


(1) 1. Real, be 


0 
2. Fantaſtical. 
2. I, Adequate, b 
2. Inadequate, _ 
3. 1. Trae, th 


2. Falſe. 
I. of 


17 


1. Of REAL or fantaſtical IDzas. 


1, All our ſimple Ideas are real : becauſe produced II. 30. ; 2. 
dy the Operation of Things in us. 


2. Mixed Modes are all real, being a Combination made 3 


by the Mind; if the Co-exiſtence of ſuch Ideas be 
only poſſible. | 


3. The Ideas of Subſtances are real, if we have ever II. zo. $ 5. 
found the ſimple Ideas of which they conſiſtꝰ come into 
our Mind ** neceſſarily”* ſo united © from actual Expe- 
rience and certain Obſervation of any Subſtance ;” other- 


wiſe they are fantaſtical. 


2. Of aDeEQUATE and inadequate ID Eas. 


| a Adequate Ideas are ſuch as perfeftly repreſent thoſe 


II. 3 t. 8 Ts 
Archetypes or Patterns to which the Mind refers. | 


b. Inadequate Ideas are a partial or incomplete Repre- 
ſentation of ſuch Patterns, | 


bid. 


1. * Adequate univerſally.” 1. All ſimple Ideas: 92 Io 
2. Adequate abſolutely.” C2. All mixed Modes: be- 6 

3 
cauſe they refer to no Archetypes or Patterns; but 


only to a certain Combination made in.the Mind : 


3- © Inadequate relatively.” But ſo far they may 
be inadequate as they refer to a ſuppoſed Combination = 
made in- the Minds of other Perſons ſignified under 


the ſame Name. 
4. In- 


56,.— 73. 


U. 32 54, 56 


5914. 


? 1. prop. 13. 
2. prop» 15, 
16. & 3. pr. 18. 
4. pr - 20, 1,2. 
5. pr. 24, 5,6. 
6. pr. 28. et 
aſſim in toto, 
* Ess- 
Il, 


4. Tnadequate univerſally to us. All Ideas of Sub- 


ſtances: becauſe they have reference to Ee whoſe 


real Eſſence we know not. 


3. Of TRUE and falſe IDzas; = 
a. Ideas are ſaid to be TR uE that are conformable to 
real Exiſtence ; 
b. falſe, that bave no Conformity to ſuch Exiftente 
any where found. 
And, relatively to others, our Ideas are ſaid to be 
true, when they are conformable to the Ideas ſignified 


under the ſame Name by others: ** but this is obviouſly 


« an bypathetical and precarious Truth : or, in * 
Words, an Acquieſcence of Opinion. 


III. Of Easvai* or Ass HAT ED RELATIONS of ſuch 
Ideas one to another © obtaining” in the Mind. 


And this 1s by Cuſtom ©+ or Habit. 


1. The putting together of Ideas according to theit 


apparent or probable Agreement or Diſagreement is; 
Reaſoning ; 


2. The connecting of independent Ideas by Cuſtom, 
which have no viſible © or perceived juſt” Connection 
in themſ-lves is an Infirmity of the Mind that wants a 
Name, wnleſs it be called, FALSE ASSOCIATION or 
habitual PREJuDice;z as where a Man has an Imagi- 
nation of an infallible Man, by Education and Cuſtom. 

The connecting * of“ repugnant ideas is Map ESO 
&* or Deliratis; unleſs where it is done implicitly in 
compliance with received Authority, and then this 
Weakneſs, Error, or Pravity of the Mind, which 


ever it may be, alſo wants a Name.“ 


_—_— 


" = 


* There is nothing caſual, in the that caſual of awhich ave do not 


fenſe of ſomething that hoppens trace the Dejign and Concatenation 


without Cauſe or Connection: of Cauſes. 
though in popular Idea we call 


The 
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„The Want of Power to abſtract or compound 
Ideas is 
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* The compounding of them (though not repug- 
nantly upon Principles once aſſumed, yet) chimerically 
without juſt Ground for the Aſſumption of ſuch Prin- 
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; 


* that 
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ciples, is, Diſorder of Imagination, and in its ex- | | 
treme | 1 | 
'Lunacy or Frenzy ;” | | 
« The abſtracting and compounding of them weakly, 6 | 
defectively, and inconſequently is 9 
| FoLLy ;” | 1 | 
| « Acting without ſufficient Reaſon is l 
practical Fol LY; i 
te Aſſuming right Principles without duly regarding i 
f the Reaſons why they ought to be entertained as 4 
ſuch is, | 1 
J Pr EPOSSESSION ;”* l | 
2 A Conduct contrary to the Perſuaſion of a Man's 1 
a . . 
5 Mind, or to his Apprehenſion of what he ought to «| 
i- do or to avoid, is ll 
bs Vice" Il 
88 ' i \ 
in « Prepoſſelſion, Error, Prejudice, and Vice, prac- 3 1 
his tical Folly, and even Madneſs in its various afflitive | | | 
ich Kinds (when not the Conſequence of bodily Diſorders) 1 | 
reſult from“ falſe Ass0ciaTiONns of lo RAS, © which" ti 
N 2 Habit and Cuſtom make © gradually” a perpetual | 
bu however unnatural” Connection in the Mind: fo 4 
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II. 2. 


that they perpetually appear together in the ſame 
Gang, and as much affect our Reaſonings, Opinions, 
and Judgements, as if they were naturally united: 
<« while by their Origination from our Paſſions, and their 
e reflex Agency upon them (to which is owing in great mea- 
s ſure both the Riſe, and the Strength, of the Aſſociation) 


* they often more firongly influence our PRACTICE.” 


Of Tre Means of COMMUNICATING IDZAS. 


Thus far of the Orxtcin and the two great Sources 
« of IDEAS: next of the Means peculiar to M an,—of the 
„ known Species on this Earth, —by which Ideas are commu- 
* nicated and retained; and which are eſſentially conducive 
& to the Exerciſe, in a requiſite Extent, of the Faculties of 
« apftrafling, compounding, and comparing thoſe Ideas; 


And this is“ 


LANGUAGE: 


« A 1. Articulate, unwritten, or phonic; 
B 2. Written, ſemiotic, or graphic.” 


A 1. Men were not created to live ſolitary and inde- 
pendently on each other, as ſeveral Kinds of Brutes do, 
* nor to be confined to their Senſations and the /imple 
Ideas accompanying them or directly reſulting from 


them, but for mutual Intercourſe and Society, © and 


for the full Improvement of the human Faculties, 
*« tending to the higheſt ultimate Happineſs both of the 


Individual and of the Species: and therefore it was not 


enough 


 £©& 


— 


enough for Nature to furniſh the Mind with Objects 


from without, which are inviſible in the Mind ; but it 


was alſo neceſſary that we ſhould be furniſhed with a 
ready Method of communicating ſuch Ideas. 

To this is neceſſary, 

* 1. The Power of articulate Utterance, or SPEECH, 


te with a Conſciouſneſs of the Ip RAS annexed to the 
e particular Sounds ſo uttered;“ 


2. The Senſe of bearing : | 
3. For complete and accurate Communication, the Fa- 
culty of writing: | 

Whereby we are capable of receiving ſeveral Sounds 
and connecting them with the Ideas in the Mind; and 
farther are, by the Tongue, capable of making ſuch 
Sounds Srons of ſuch IDeas ; * and, by writing and 
the improvements founded on it, of giving them per- 
hy manence and progreſſive diffuſion, with authenticity; oh: 
ſo that Language is nothing elſe but the Couneftion of ſuch 
Sounds to Ideas, in order, 

« x, primarily,” to make the Ideas of one Man under- 
flood by another ; 

« And, 2. ſecondarily, or incidentally, 

& To enable him to preſerve, multiply, and exall to ge- 
« neral Principles of SCIENCE, ſpeculative or practical, the 
« Ideas which be cultivates within his own Breaſs.” 


Of abftra Terms.“ 


Becauſe ſeveral Objects excite in us the ſame Idea, 
therefore Names are made general ©© or abſtrat,“ to ex- 
cite in the Hearer ſuch an Idea as is framed in the 
Mind of the Speaker, and meant to be conveyed” 
from whatſoever particular Object ſuch Idea was formed 
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Hass“ 
Hermes. 


B. III. C. 3. 


in the Mind of the Speaker: for in connecting the 


Sound © with” the Idea, the Mind hath no farther 
Conſideration. than of the Idea itſelf as it ſtands in 
the Mind of the Speaker, by whatſoever Thing from 
without it was formed'in him: and were it otherwiſe, 
it were impoſſible to regiſter the Particularity of 
Things, and to accommodate Names to them; ſince 
< hardly” any Man hath the ſame Idea from the ſame 
particular Obje& which another has. 

© Beſides, that if Names were as particular as Things, 
ſuch Signs would become altogether uſeleſs : ſince the 
Particularity 'of Things © is” infinite, and therefore 
would incumber the Mind with infinite Things which 
could not be remembered, nor would be of uſe for 


Tntercourſe or Communication. 


B 2. TheUſe of the Hand and the Faculty of writing 


is requifite to the Communication of Ideas by giving Per- 


manency to the Signs of them : which advantage is won- 
derfully facilitated and enhanced by Printing. 


In Lancvace four Things are conſiderable : 

FirsT, the Expreſſion of independent Ideas; 

SECONDLY, the Expreſſion of the Connection and Re- 
pug nancy of Ideas; 


TRIR DL, tbe Imperfe&ions of Language; 
FouRTHLY, the Abuſe of it. 


I. Of the Expreſſion of independent Ideas : and that 


is threefold, ** agreeably to the Diviſion of the Claſſes 
of Ideas themſelves.” 


LANGUAGE i a Hen of articulate Sounds fignificant by Con- 
PACT, 


« Expreſſion” 


may be reſolyed into their ſimple Ideas. 


* 


* Expreſſion” of, 1. Simple of 


2. Mixed Modes, 
3. Subſtances. 


1.“ The Names” of fimple Ideas: which cannot be 
defined or explained per notiora; fince Definition is 
reſolving the Thing to be defined into its moſt ſimple Ideas. 


But complex Ideas may be defined : becauſe they 


And. ſimple Modes may be defined: being the Man- 
ner in which theſe /imple Ideas are combined; and 


therefore the Mind may * limit and aſcertain” ſuch 
preciſe Combination 


2. The Names of mixed Modes. 


And they being arbitrarily made in the Mind for 
the Ends of Civil Life, and Names added to them 
for the Diſpatch of Converſation, we may define the 
particular Combination of which they conſiſt ; and 
being made without any Relation to Archetypes with- 
out, it is the Name that holds together the Com- 
bination. 5 4 

3. The Names of Subſtances. 


And here the Name ſtands for the preciſe Collection 
of ſimple Ideas in the Mind of the Speaker: which is 
the nominal Eſſence, though it has Relation to ſome- 
thing without, capable of raiſing that preciſe Collection 


of Ideas in the Mind, which are the Patterns or Ar- 


chetypes of ſuch nominal Eſſence. 


73 | 5 But 


23 


III. 4. 
III. 4, 5. 


Iii. 6. 


IL 4. 54. 


Ibid. & 12, 3. 


III. f. 53. 
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B. III. C. Jo 


in the Mind of the Speaker: for in connecting the 


Sound * with”” the Idea, the Mind hath no farther 
Conſideration than of the Idea itſelf as it ſtands in 
the Mind of the Speaker, by whatſoever Thing from 
without it was formed'in him: and were it otherwiſe, 
it were impoſſible to regiſter the Particularity of 
Things, and to accommodate Names to them; ſince 
< hardly” any Man hath the ſame Idea from the ſame 
particular Object which another has. 

Beſides, that if Names were as particular as Things, 
ſuch Signs would become altogether uſeleſs: ſince the 
Particularity of Things © is” infinite, and therefore 
would incumber the Mind with infinite Things which 


could not be remembered, nor would be of uſe for 
Intercourſe or Communication, 


B 2. TheUſe of the Hand and the Faculty of writing 


is requiſite to the Communication of Ideas by giving Per- 


manency #0 the Signs of them: which advantage is won- 
derfully facilitated and enhanced by Printing, 


In Lancvacer four Things are conſiderable : 

FigsT, the Expreſſion of independent Ideas; 

SECONDLY, the Expreſſion of the Connection and Re- 
pugnancy of Ideas; 


_ TrinDLy, the Imperfe&ions of Language; ; 
FouRTHLY, the Abuſe of it. 


I. Of the Expreſſion of independent Ideas: and that 


is threefold, ** agreeably to the Diviſion of the Claſſes 


of Ideas themſelves.” 


LANGUAGE #s a Hen of articulate Sounds fignificant by Con- 
PACT, 


« Expreſſion” 


« Expreſſion” of, 1. Simple Ideas, 
2. Mixed Modes, 
3. Subſtances. 


1. „ The Names” of ſimple Ideas: which cannot be 
defined or explained per notiora; fince Definition is 
reſolving the Thing to be defined into its moſt ſimple Ideas. 


But complex Ideas may be defined: becauſe they 
maybe reſolyed into their n Ideas. 


And imple Modes may be defined : being the Man- 
ner in which theſe /mple Ideas are combined; and 


therefore the Mind may * limit and aſcertain” ſuch 
preciſe Combination 


2. The Names of mixed Modes. 
And they being arbitrarily made in the Mind for 


the Ends of Civil Life, and Names added to them 


for the Diſpatch of Converſation, we may define the 
particular Combination of which they conſiſt ; and 
being made without any Relation to Archetypes with- 
out, it is the Name that holds together the Com- 
bination. | ) 


3. The Names of Subſtances. 


7 


And here the Name ſtands for the preciſe collection 


of imple Ideas in the Mind of the Speaker: which is 


the nominal Eſſence, though it has Relation to ſome- 
thing without, capable of raiſing that preciſe Collection 
of Ideas in the Mind, which are the Patterns or Ar- 
chetypes of ſuch nominal Eflence. 
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Ibid. & 12, 3. 
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UL. 8. $2. 


V. Hermes, 

.es. 

and the * 
260, 60. 

F. de Letter to 

Mr. Dux nIx G 

and the 


EHEA HTE- 
POENTA. 


But the real Eſſence, which is the internal “ pri- 
mary” Conſtitution of Parts on which ſuch Properties 


depend, is perfectly unknown, and therefore not ex- 
preſſed in the Name. 


II. The Expreſſion of the Connection and Repugnancy 
of Ideas: and this is three ways: 


1. By inventing Words of Affirmation and Negation, 
to be ſigns of the Expreſſion of ſuch Connection and 


Repugnancy. 


2dly. By the Invention of abſira and concrete Terms. 


The abſtraf Term or Subſtantive is the Sign of an 
Idea independent of any other. 


The concrete Term or Adjedtive is the Expreſſion of 
the Idea with the Relation of its Co-exiſtence with 


others: © as Evidence is the Abſtra# :—inadmiſſible, 


weak, competent, and concluſive, is the concrete, with 


reference to particular Evidence adduced. 


3dly. By ihe Invention of Particles :* which are ſigns 
that connect the Train of Ideas one to another; that 


, 7 o theſe the Greek Language | 


Dependence ; the 2 ua of Di/- 
is much indebted for its elegant waſtes of Di/c 


cour/e. 


Precifion and Harmony of Com- 
poſition. Not that Harmony which 
engages the Ear (though in this 
ſuperior to all other Languages); 
but that which is perceived ty rhe 


Underſtanding, from a juft Con- D 


tinuity and beautifully confirudted 


Their Uſe has teen excel- 
lently fhewn by Clarke and 
Harris: to devellope their etymo- 
logical Origin was reſerved for 
one of the moſt acute of the phi- 
loſophical Critics of our preſent 
ay. 


they 


they may be received into * Mind of the Hearer in 


the ſame Order * and with the ſame Limitations” in 
which they ſtand in the Mind of the Speaker. 


III. Of the Imperfefion of Language. 
And here: 
1. Of ſimple Ideas: 
tc In theſcꝰ the Connection 1s mt between the Name 


and therefore here we are not very liable to miſtake; 
ſince theſe Ideas are regularly produced from Things 
without; and the ſame Ideas are formed in all Men 
having the ſame Organs: and there is no Difference 
between the Archetypes and the Idea; the Object 


without regularly creating that Idea in the © Mind“ 
to which the Name is annexed. 


2dly. The Names of mixed Modes, | 

Theſe are often ſubject to Perplexity and con- 
fuſion: 

r. © Becauſe” there is © often” great Variety in 
the Combination; ſo that the imple Ideas of which 
the Name conſiſts cannot be remembered ; 


2. Becauſe we cannot go to the Archetypes to cor- 
rect Miſtakes about them, 


3dly. The Names of Subſtances. 


And theſe” are liable to great ImperfeQions : 
becauſe we know not the real Conſtitution of Things : 
and therefore cannot underſtand what preciſe Combi- 
nation of /imple Ideas is co- exiſtent; which have all 


the ſame Right to be made a Part of the nominal 
Eſſence. 


g4 IV. The 


25 


III. 9. 


and the Idea, by ſhewing the Object which exhibits it: | 


Ivia. 86, 7, 


did. $13, 4. 


26 


III. 10, 


Ibid. & 2, 3, 4+ 


— ibid. 8 5 


1 bid. 8 6, 


III. 11. 


Ibid. & 12. 


Ibid. § 15. 


Ibid. & 8. 


III. 11. 811. 


IV. The Abuſe of Words. 


I. By uſing Words without Ideas: 

2dly. By varying the Combinations of Ideas, and keep- 
ing the ſame Name. 

3dy. * By uſing different Names for the ſame Combi- 
nation,” 

4tbly. By referring Wards to an © aſſumed” Reality of 
Things, and not to our own Ideas; which is, putting 
together ſuch Ideas in our Minds as united in Things 
without us as have not come in © with any Evidence of 
their being actually“ co-exiſtent, 


gthly. Aﬀeied Obſcurity. 


„ Remepy.” 

The Remedy of theſe Abuſes, is— 

1. By defining the preciſe Combination of Ideas to 
which the Name is annexed : : 

2. By uſing the Words invariably for the ſame Combina- 
tion of Ideas: 

“ 3. By uſing no more than one Word (in tria Reaſoning 
&« on philoſophical Subjefts, or any in which complete Pre- 
© ciſion is required) for one Combination of Ideas.” 

* 4. By neither inventing nor continuing Names which 
«* repreſent the Figments of Imagination as real Exiftences.” 

* 5. The fifth is in the Power of whatever Writer has 
% Truths of ſufficient Importance to convey to exempt bim 
e from the Temptation of magnifying Appearances ; for the 
« Want of Realities, which will bear to be repreſented as 
they are in Nature: be will then uſe Words in their known 
« and common Meaning, where that is ſufficiently exaci.“ 

«Of 


« Of the ComPaRiS0N of IDtas.” 


Having thus conſidered our Ideas, which are the 
Materials of our Knowledge, and our Language, 
which is the Manner of conveying them, the laſt 
Thing is to conſider, 


How our Ideas are put together and compared one with 
another : ; 7 


And herein, 


I. Of Knowrtepce, and Opinion; 
IT. Of Reason, and Error; 
III. Of Faritn, «nd Enthuſiaſm. 


I. Of Kn OWLEDGE. 


Knowledge is the comparing of two or more Ideas, and 


viewing their Connection or Agreement, Repugnancy or 
Diſagreement :—and it is twofold : 


1. Intuitive, 
2. Demonſtrative. 


4 


1. Intuitive Knowledge is where the Agreement or Re- 
pugnancy of ſeveral Ideas appears upon View, 


2. Demonſtrative Knowledge is where the Agreement or 
Repugnancy of Ideas doth not appear upon View ; but by 
Compariſon with ſome intermediate Tlea : thus, we de- 
monſtrate that all the Angles of a Triangle are equal to 
two right, by ſetting the Triangle between Parallels, 

19 and 
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IV. 1.— 20. 


IV. 1.— 14. 


20. 


Ib.d. 18. 


IV. 2. 51. 
Ibid. 8 2. 
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IV. 14 8 3. 


Ibid, & 6 


and comparing the Angles at the upper Point of In- 
terſection with the Angles of the Triangle and two 
Right Angles. | 


« CLASSES of Agreement or Diſagreement in Io E as.” 


The Agreement or Diſagreement of our Ideas is of 
four Sorts : 


1ft, of Identity, or Diverſity 
2dly, Relation; 

3dly, Co- exiſtence; 

4thly, Real Exiſtence. 


iſt, Identity or Diverſity is known by Intuition: as 
we know by View that one Colour or Magnitude is not 
another. 


adh, the Ideas of Relation are known from © Review” 
or Demonſtration : as in the inſtance before mentioned. 


3dly, Co. exiſtence or Non-exiſtence is ſeldom known 
from the general Compariſon of our Ideas: for ſince we 
do not know the general Subftances of Things, we do 
not know what Ideas of them” are compatible with 
each other : and therefore here we have no Knowledge 
from the general Conſideration of our Ideas; but 


from Trial, Obſervation, and Experience only, 


4thly, 


1 
4thly, Real Exiſtence: | Ibid. 5 7. 


And here we have Knowledge, 


I. of ourſelves ;—by Intuition, or immediate Per- 
ception. 


2. of the Being of a Gop ; —by Demonſtration : IV. 10. 
As thus : 


The Abſence of Being cannot produce Being ; * 


Ibid. § 3, 4. 
ergo, ſomething eternal. 


Abſence of Thought cannot produce Thought : Ibid, $ 5 


we thiok; ergo there is Thought without Beginning : 
eternal Thought we call, Gop. 


* 


We begin to think + ergo, not from Matter, where v. Hazrizy, 
rks, 


there is no Thought; ergo, the Mind created by 1 II. 172, 
eternal Thought. 8 


And whatever could produce a Being to ſee and me. $6, 


feel mult be preſumed, as a leſs Effect of his Power, 
to produce the Things felt and 1 


zaly, of | the Being of all other Things; —by Senſation. - 
Having thus conſidered the Oꝶjecs of our Know- 
ledge, the next Things to be conſidered are, 
Firſ, the Extent ; IV. 3. 
Secondly, the Reality; and, 
. Thirdly, the Univerſality of our r Knowledge, 


tt 


From this firſt Propofition Dr. Prieſtley deduces the Proof of a Letters to 6 
FIRST Cavust, the ſupreme defegning Intelligence which muſt have Pur, Ux . 


& ven riſe to the Univerſe, m p. 35 


2 I. Firſt: 
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VIV. 3. "ON 


Ibid, & 2. 


Ibid. 84 


— 55. 


Firſt: the ExTznT of our KxOwWIEZ DOE: and 
that is, | 


1%, No farther than we have Ideas: 


2dly, No farther than we can find their Agreement or 
Diſagreement, by comparing them with intermediate Ideas. 


Secondly : The RRALITY of our KNOWLEDGE: 


« 1, Of ſimple Modes.“ 

And though our Knowledge be only of Ideas, yet 
thoſe Ideas having Relation to Objects without us, it 
is in ſome Meaſure real: for all imple Modes being the 
Product of the Operation of Things themſelves upon 
our own Minds, all our Knowledge about them muſt 


be real Knowledge. 


. Of mixed Modes.” | 

2. Mixed Modes are intended to have Relation to 
Ideas in our own Mind: and therefore our Knowledge 
concerning them has no other Reality but upon the 
Suppoſition of the Exiſtence of ſuch Modes * or a 


real and natural Ground for ſuch Combinations“ con- 


formable to our Ideas. 1 8 
3. Of Subſtances.” ; 

3. Of Subſtances our Knowledge © is“ ſo far real as 
we put together Ideas co-exiſtent in the ſame Place, 
and that have come into our Minds thus united; but 
as far as we refer them to the real internal Conſtitution 


of Things, ſo far our Ideas of Subſtances are nos real, 
becauſe their Conſtitutions are unknown to us. 


2 


« Dzr1- 


———— bart oe 
* 


< DzriniTIONS of Turn, abſolute and relative.” 


1. In the Mind. 
Turn therefore in the Mind is the inward Perception 
of the Agreement or Diſagreement of our Ideas; together 
with a like Perception of the paſt, preſent, or future 


Exiſtence of Things themſelves, ſo conjoined or ſeparated 


in Nature. 


In this Definition of Truth is comprehended a 7wwo- 
fold e 


a” A Certainty of Knowledge : which is the Percep- 
tion of the Agreement or Diſagreement of our own 
Ideas : 


« 3 A Certainty of Exiſtence : which is the Perception 
of the Things themſelves exiſting, conjoined or ſe- 
parate, as we have put them together, 

2. In Words. 

Truth in Words is the conjoining the Signs of the 
Ideas together as the Ideas themſelves lie in the Mind 
of the Speaker. 

3. In Ideas. 

3. Truthof Ideas is the Conformity * bear to real 

Exiſtence.” | 


Thirdly, Of the UxIvERSALITY of our KNowLepor: 


1. In fimple- Ideas, where the real and nominal Eſſence 
is the ſame, there all our Knowledge is general and uni- 


ver ſal; becauſe there is no Difference in theſe Ideas from 
whatſoever Objects they are formed. 


2. In 
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IV. 995 
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IV. 6. 585.— 
12. 


2. In mixed Modes our Knowledge is general and uni- 
ver ſal: for theſe being Combinations made by the Mind, 
not with Relation to an actual, but only a poſſible Exiſtence, 
all our Knowledge concerning them is univerſal ; fince the 


ſame Agreement or Diſagreement muſt happen wherever 
they are found. 5 


3. Of Subſtances our Knowledge, as far as relates 

to their Eſſence, is all particular; fince it goes no farther 
than our Trial and Obſervation © concerning” the Bodies 
before us: fer not knowing the real and internal Con- 
ſtitution of Things, we cannot rank them, ** otherwiſe 
than bypctbetically,” into any general Sorts or Claſſes, and 


therefore we are not capable of any univerſal Knowledge 
© with reſpe to” them. 


For to make univerſal Propoſitions it is neceſſary we 


ſhould know the abſolute Bounds of each particular 


Thing which we comprehend under that general Name: 
and that we cannot know without looking into the in- 


ternal Conſtitution of Things; which in this State and 
Condition we cannot do. 


But © concerning“ the nominal Eſſence of Subſtances 
we may make univerſal Propoſitions : but theſe are 
only identical and trifling, and ſignify no more than 
the ſeveral Ideas we comprehend. under that Name : 


As when we ſayGold is yellow, fuſible, fixed, &c. that 
the whole is equal to all its parts taken together; that 


whatſoever is, is; and that it is impoſſible for the 
ſame Thing to be and not to be. ft 


Theſe 


Theſe three laſt, however they have got the Repu- 
tation of Maxims, are nothing but identical Propo- 
fitions including what we comprehend under the Name 
of Whole or Being, as the other comprehends what 
we include under the Name or Term of Gold: by 


conſequence ſuch Maxims are of little Uſe for the In- 


vention of Knowledge; but may ſerve ** to ſilenceꝰ 
ſuch as wrangle or © wantonly” oppoſe © known and 
manifeſt Truths.“ 


e Thoſe Propoſitions, however, of this Kind which 
* relate to Subſtances, have a nearer Affinity to real 
Knowledge: as they repreſent, when rightly framed, 
„the Reſult of Experience, in ſo far as the actual 
Trial hath extended, and enable us from ſome one 
* known Property to infer others; though as we ad- 


* yance in experimental Knowledge the Univerſality of 


certain ſuppoſed Properties gradually diminiſhes, and 
« gur Definition becomes more limited.“ 


„% Thus, from a Multitude of Trials with various 
Menſtruums, Indiſſolubility might have been a ſup- 
« poſed univerſal Property of Gold, till on farther 


« Trial an Exception appeared of Aqua Regia: and 
ce after, ſome other Exceptions.“ 


« A certain ſpecific Gravity ſeems to have a yet nearer 
„Approximation to the unknown Eſſence of Gold: 
« yet in this Plating ſurpriſingly approximates to it: 
« while by its Want, or extreme Difficulty, of Fi- 


« gility, it is found diſtinFively diffetenced from that 
« Metal.” 


„ 1 
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IV, 15. & 3» 


Ibid. § 1. 


Ibid. 54. 


1. b Of Opinion, as oppoſed to KN OWL E DGE, 


Opinion is the Perception of the probable Agreement or 
Diſagreement of our Ideas. 


Of Probability. 


, Probability is where the Connection or Agreement, or 
Repugnancy or Diſagreement, is not found from the In- 
tuition or View of the Ideas themſelves, or from the 
Intuition of any Idea with which they are compared, 
which, 4% ſuch intermediate View, ſhews ſuch Connection 
or Repugnancy ; but ſuch Agreement er Diſagreement is 
found by Obſervation and Experience only ; which could 
not be found from any View or Juxta-poſition of the Idea, 
themſelves in our own Minds: and is therefore ſtrong or 
weak according io the Number and Conſonancy of In- 
ſtances.“ | 


Thus we know that our Meat nouriſhes : not from 
any general Ideas of the internal Conſtitution of Meat 


and of the Animal; but becauſe we have found it true 
from Experience. 


But here we muſt conſider, — 


1. The ſeveral Criteria or Marks of Probability ari 
ing © immediately” from our own Experience; 


2. Frem the Experievcs of others. 


1. The ſeveral CRITERIA or Marks of Probability 
ariſe ing from our own Experience, 


? 


1. When 


E, 


ben 


1. When ſuch Experience is general © or univerſal, vid. 5 6. 


we no mor? doubt of ſuch Truths than of thoje that 


appear from the Intuition of the Ideas themſelves : be- 


cauſe ſuch Experience furniſhes the Mind with a con- 


ſtant Perception of the Agreement or Diſagreement | 
of ſuch Ideas as if it had riſen from 5 Intuition of 
ſuch Ideas themſelves. 


2. If ſuch Experience hath failed in Karle Inſtances, 
then the Agreement or Diſagreement of ſuch Ideas is 
judged from the Number of the Inſtances, one Way 


& and” the other, that have fallen under our Expe- 1 
rience: for then we eſteem ſuch Ideas to agree or diſ- 


agree one with the other as we have generally found to 


do fo; but every Inſtance to the contrary is the Cauſe of 


ſome Doubt in the Mind. 


Hence it is, that what may ſeem probable to one 


Man, or in ſome Places, appears improbable in others 


according to the Difference of their Obſervation and 


Experience : as that Water ſhould be hard enough in 
Winter to bear Carts and Horſes may ſeem probable 


in England and Holland, but would not ſeem probable 


under the Line where Wy were never uſed to ſuch Ob- 
ſervations. 


All our Knowledge touching Subſtances goes no far- 
ther than Probability: becauſe we have no Ideas of 
the internal Conſtitution of ſuch Subſtances “ fo as to 


enable us” to compare © them”? with each other : 


And therefore our Reaſoning © concerning” the 
Co- exiſtence or Non-co-exiſtence of ſuch Ideas is founded, 


1. Upon the Trial and Experience of fach their Co- 
exiſtence ; | 


35 


2. Upon Analog y: whereby upon the Obſervation of 
the Co-exiſtence of like Ideas we judge, that where ſuch 
like Ideas are fourd there will follow the fame © ronſe= 
quences” cobich at other times we have © experienced.” 

abi 16. $6 II. The ſeveral CaTrERIA or Marks of Probability 
arifing from the Experience of others. | 


A. Of Verifimilitude as applied to common Life, 
Vi. infra, B. 1. As we judge by our own ** immediate“ Experience, 


Introd. On 1, 2. 8 ; ; * 
B. 1I. . 1. ſo alſo we judge by the Sight, Obſetvation, and Ex- 


Ch. 1. p · 210m 


30 Ch. 2. 3, 4. perience of others: and this is called TesTIiMoNY.. 


P · 281 — cz. 


And in this eig: Things are conliderable : 


. The Number Sh Sh 
2, The Integrity N W 
3. The Still NT MY rn 
„ The” true Deſign and Tutent | b 
2 « raps te | of ART; 
6. Contrery Teftimonies _ 
7. Veriſemilitude or Congruity® | 
8. Information 42 
The three fr ft explain themſelves; the feurth re- 
« lates to the true Interpretation of the meaning of the 
© Evidence given: the fifth is twofold :® ; 
1. Tae C Alben of Witneſſes with themſelves” in 
the parts and circumſlances of their Relation 
« 2. The Confiſtency of Witneſſes on the ſame fide, each 
ti h the other,” : ; 1 6255 
FTbe ſixth explains itſelf : 
The ſevenib is twofold: 


bo . Fidu- 


— 


The F cundaticn of our Faith in that it may be depended upon; it 
Teſumony, fhilejophica!ly conſi * having Leen found that there is 
dere, ariſes from our experience generally a correſpondence between 

what 


— D * 
«% I; fr v cath Ka : r * — tʃ 


Eco 


wy & Jucial, or relative, gon the changer 5 
the Witneſſes.” 


&« 2, Material, or abſolute, from the Thing itſelf 


#eftified, as conſonant to our Experience. 


The eigbib hath reſpect to the means of Information 


N by the Witneſſes: 
And this alſo is twofold: either, 


1. Simple; or, | You of 15 Direct, 


ieh 
2. Circunflaniated: may | be La. Traditional: 


of e Ares Evidence. 
Simple direct Evidence to points which are the 


object of Senſe depends merely on the Integrity of the 


Witneſſes, 
Of n and ee 


Circumſtantiated Evidence is of various. force: in 


its higheſt degree it may amount to full Proof inde- 
pendent of the Integrity of the Witneſſes; becauſe 


it depends on facts not within their power to falſify : 


but in its inferior degrees it may be very weak, fuſpi- | 


eious, or poſitively unworthy of Credit. 


Of rriditionat! Evidence. 


With reſpe& to traditional Evidence, unleſs in 
« thoſe inftances where it is ſupported by the clear 


« Dependence of ſubſequent Events, it is the weakeſt 


< and moſt liable to Alloy of all Proof: ſuch is the 


IV. 5. 52 


effect of” the Diſtance of Relators from the ſight and 


view 


. 
. [2 7 
— n * 1 2 | a. 3- * * E 
: 7 


 avhat. is aſſerted by men, and the 


things or events. which their aſ- 
Sertions reſpet. Thus if one per- 
fon tells me that anather ſaid or 
did ſo or ſo, and I find ty any 
other evidence (fer inſlance, that 
of my own ſenſes) that he actually 
did jay or do what I was informed 


7 Jan Jaligſied that the aſſertion 
{4 he 


ard was true, If 1 find by 


repeated experience that the ſame 


perſon newer does deceive me, I 
conclude that there muſt be a ſuf- 
ficient cauſe. for this conſtant ap- 
pearance, and that in the ſame 
circamflances the ſame effect may be 
depended upon. In common lan- 
guage 1 ſay, that my informer is @ 
man of veracity, and that be 


w11l not deceive me. In the Same | 


h 2 #:anner 


j | 
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IV. 16. F 15. 


E. H. U. IV. 
15. F 10. 

V. infra Law of 
Evidence 9, 10, 
11. 


1. P. U. 
Js 11. L. 1. 


2 · 4, 5. 


view of the Thing which they atteſt : ** that the Proof® 
is © proportionably” weakened as they themſelves take 


it from others, and the Thing related doth not fall 


vader their own View or Experience. | 
B. Of Veriſinilitude as applied to Revelation, 
bhbheſe are the Criteria of - Probability touching Facts 
depending on mere human Agents. For Veriſimilitude 
or Congruity with Experience muſt be underſtood with 
relation to the ſuppoſed Agent and End. 
And therefore in Things depending © upon the 
Power of GOD the ſeventh Criterion of Probability in 
#1s ſecond Ground of Conſonancy to common Expe- 
rience” is not to be taten into the Account in” our weigh- 
ing and confidering ſuch Fafts : becauſe our Obſerva- 


— 


tion 


marzer, if,” —— 4 


number of impoſitions, 1 find that 
among Mankind at large a regard 


to Truth greatly prevails over 


faljehood, I conclude that there is, 
in general, - ſufficient ground for 
Faith in Teſtimony. | Examining 


this interefling appearance more 


cloſely, I find in what Caſes Teſti- 


mony it moſt apt to be fallacious ; 


as theſe in which men have not 


had ſufficient opportunity of being 
well informed themſelves, or thoſe 
in <which they have an intereft in 
deceiting. others : and ſeparating 
theſe from ot her Caſes of human 
Teſtimony, I find a fill ftronger 

ound of Aſſent in the remaining 
Caſes.“ He may add totheſe ſources 
of Credit in Teſtimony that the 
ConsTITUTION and Circumſtances 
of Human NaTuRE are, on the 
aohale, ſuch as, without particulur 
overpowering bias, ſtrongly incline 


to Turn: en that fade are the 


Aſſociations of Courage, Wiſdom, 
Magnanimity, Honour, Security; 
on the other, of Cowardice, Craft, 
Mcauncis, Shame, Danger. He 


—_= 


therefore obo gives falſe Teſti- 


mony muſt (even independent of 
municipal ſanfiygns) act contrary 
ta many ftrong and general Mo- 
tives of Conduct. And the Con- 
federation of this certainly much en- 
hances the Credibility of Atteſta- 
tion. - 

I may not be amiſs to take no- 
tice of a Rule obſerved in the 
LAW of ENGLAND: which is, 
that though the atteſted Copy of a 
Record be a good Proof, yet the 
Copy of a Copy never /o well 
attefted, and by never ſo many Wit- 
nefſes, will not be admitted as a 
Proof in Judicature. This is ſo 


- generally approved as reaſonable, 
and ſuited to the wiſdom and cau- 


tion to te uſed in our enquiry after 
material truths, that 1 never yet 
heard of any one that blamed it. 
This Prafice, if it be allowable 
in the deciſion of right and wrong, 
carries this objervation along with 


it : thatanyTeſtimony, the farther - 


off it is from the original Truth, 
the leſs force and proof it has. 
The bein; and exiflence of the 

Thing 


Fs! ww” w*, 


tion and Experience extends no farther than the ordi-" 
nary Courſe of Nature: and not io“ fuch Things 


as” Almighty GOD can do in an extraordinary Manner 
for the Confirmation of Doctrines of great Impor- 
tance, and which he hath thought fir ro reveal: but 
in its fr ft Ground it is, on the Credibility of the Wirt- 
neſſes: and in that part of the ſecond which relates to 
the Nature. of the Thing, the firft, ſecond, third, and 


eighth Criteria are at the ſame time to be regarded, 


and, the 4b/ence of the /ixtb + together with the Di- 
ſtinction of traditional Evidence verified by a State of 
Things not otherwiſe explicable but as refulting from 

the reality of the Facts atteſted. 5 


III a , Of Reason. 


« Reaſon” is that Faculty of the Mind whereby we diſ- 
cover the Connection or Repugnancy of our Ideas in them- 
ſelves, or their probable Connection or Repugnance one 10 
the other: © by finding, arranging, and comparing the in- 


© termediate Ideas; and thence drawing the juſt Inference.” 


11 b Of ERROR. 


« Error” ariſes from the caſual Aſſociation of Ideas 


by * Paſſion, Habit, or Cuſtom, * whether comracted 
in the ſubſequent Periods of Life or imbibed” by Educa- 


tion in our Minority: © whence we are led to conjoin 


or ſeparate Ideas“ otherwiſe than ſuch Ideas are con- 
| Joined 


Thing itſelf is what I call the 
original Truth, A credible Man 
vouching his knowledge of it is a 
good proof: but if another equally 
credible do witneſs it from his Re- 
port, it is weaker ; + and a third 
that atteſts the hearſay of an hear- 
ſay is yet leſs conſiderable : ſo that 
in traditional Truths each remove 


weakens the force of the proof ; 


and ihe more bands the Tradition 


has facceſſively palſed through, the 
leſs Strength and Evidence does it 
No probe- - 


receive from them. 
bility can riſe higher than its firft 
origin.” What bat no other Evi- 
dence than the fingle Tei of 
ong only Witneſs muf# fland or fall 
by his only Teflimony, <whether 
good, bad, or indifferent; and 

h 3 thong 


v. inſra 
279.——3r 
Ibis. 


Ibid. $17. 


Pxrcr's Dis- 
SERTATIONS. 
IV. £2. 


p. 395, 96 


IV. 18. 


* Low 


p. T. Abr. III. 


p- 662—4. 


joined or ſeparated by Nature, or, ate induced 
to“ depend blindly on the Authority of others, with- 
out „ even imagining that we perceive the Con- 


nection of ſuch Ideas © as ate neceſſary to a K now- 


ledge of the Subject,“ or “ ſo much as” the probable 
ColneAich of them: and yet conjoin or ſeparate them 
according to ſuch Authority, where there is no Con- 
nection or Repugnance in the l/\eas. themſelves; form- 
ing Propoſitions in Things of which we have no Ideas 
by compariſon of them with the Ideas we have; con- 


cluding without intermediate lr ot e * 
3 of them. * 


1 - 


III 2 of Faru. 


Faith is the Belief ef any Truth coming gs GOD, 
the Author of. ** revealed” aur 8 

And this is either, | 

1. By original 

«IPL. © raditional 


In Reed 


1. Of original | Se 


Original Revelation is the immediate Delivery of rub 
from Almigoty GOD into tbe-Minds of Men: 

Which is done in a manner to us inconceivable: 
for how GOD Almighty may deliver himſelf in ways 
different from the common De of Eugene 
ledge is not * us to be underſtoode. 


+ 
—— — 


—ü— 


— 


»4 


ow 85 cited. afterwards ty bun- 


is fo far from receiv. ng any 
firength thereby, that it is only 


- the weaker. 


Of this, and of the Advantage 


Evidence to, Aa | pawher 


dreas of crhers, one after. arotber, | 


T3 


of inde- 


fendent ' particulats, conſtituting 


together the Proof of one Event, 


ſee a curious and valuable Paper. 
in the PHILOSOPHICAL 


' TRANSACTIONS. *: 
of concurrent Teſtimony, wt: | 


ail from tht Power of GO. | 7 


; 


ions are Revelations from GOD. 


2. 0 traditional Reutlation. Os | | 
Traditional Revelation is the Belief of a Truth coming 155 5 4 
from GOD, without immediate Revelation to ourſelves, 1 i 
po the Teſtimony of Fals whith mu of erg "oper il 


1. Such Things, revealed cannot be contrary to Reaſon : 0 -- 
becauſe it were abfurd to ſuppoſe that Almighty GOD | 
ſhould dictate one Thing in the ordinary Courſe of | _ 
Natiire, and arſother by ſuch extraordinary Revelation. 1 
Nor could ſuch a Revelation be believed: ſince the 
Truth of its i proceeding” from GOD could not be | 
more evident than the Connection or Repugnance of | = 
the Ideas themſelves in their own Nature. | 
Bur, 2, ſuch Revelation is of T! ings above Reaſon: 9 
that is, of ſuch Things of which Reaſon is altogether 2 
filent, © or does not make fuch Diſcovery ' as may be — 
clear, certain, and univerſal, according to the ordi- ; 1 
4 nary Talents and Opportunities of Mankind.“ | | 
For ſuch Revelation were to no purpoſe, if it iv. 18. $4, 
taught nothing farther than what might be gene- ] 
rally” found by the © common“ uſe of our natural 
Faculties: though it may enforce, “ confirm, or aſcer- 
tain” ſuch Things as are. © recognized” to be Truths 
by our natural Faculties, from! Conſiderations which 
could: never be © traced®” by them; and as far as it 
doth ſoz it is above and beyond what Reaſon teaches; 


0 


III b. Of Enibuſaſm. 


Enthufaſw : is an opinion that our Fancies ps Imagina* iv. 6, 
1. If ſuch perſons cannot, by traoedincy Ef- 
fects: coming from GOD, give credit to ſuch pre- 
tended Revelations,. all Men are left at liberty whe- 
ther they will believe them or not. 

2. If ſuch Revelation be contrary to Reaſon, or 
8 to former Revelations, atteſted by Facts 


h Ny | coming 


, 3 oy 


coming from GOD, ſuch Revelation cannot be fron 


GOD: becauſe GOD cannot be the Author of Con- 
traditions, 


3. If ſuch pretended Revelation. contain nothing | 


more than what Reaſon teaches, or what has been 
already taught by a former Revelation atteſted by the 
divine Power, then ſuch Revelation cannot be from 
GOD: unleſs it be atteſted by Facts flowing from the 
ſame Power, if the influence of a former Revela-' 
« tion require to be extended and revived, or unleſs 
it add clearneſs, certainty, and facility of univerſal 
Reception, to former inferences of Reaſon :” fince 
we cannot ſuppoſe that to be done by GOD in a 
worſe and leſs evident manner, or ſuperfluouſly,” 
which has been done in a better and more TRIO 
manner, or as effeQtually,” already. 


* 


—„—ͤ 


In re- editing this ABSTRACT, 1265, in Three Volumes, 12ma, 
Additions and Alterations are 4. To LAW the Uje of LOGIC, as 
flinguiſhed, as in the LAW OF the Art of reaſoning, and of com- 

EPIDENCE it itſelf, by inverted municating our Ideas, is of more 

Commas. Notes are ſubjoi ned, 2 than 47555 s to any 
and References inſerted. The other praftical Stud parti- 
References are not ta Volumes and cularly in the 25 (x Fi of Evi- 


Pages, but to Books, Chapters, DENCE and the Inveſtigation i 


ana Settions : as being more ſuit= the Princ e of Proof The a 
ably to the ſubject, and ſerving, mirable Ess AT on THE Hu- 
at the ſame time, for every 7 MAN UNDERSTANDING 7s — 


Edition of the Ess Av. The a more pure, philoſophic 
40 uſed on this occaſion was the 3 · os Ye ITC C. ; 


n 
very elegant one of EDINBURGH, 


GI. 


Abbreviated REFERENCES, 


E. H. U. Locke's Eſſay on Human Underfanding. 
T. H. M. HarTLey's Theory of ihe Human 
Mind: edited by PareSTLEY. 


L. P. U. LerTers % 4 Philoſophical Unbeliever. 
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place , 
—— 208. I. 17. after dead“ dele; 
and place, 
— 216 |. ig. e, and place: 
— 224. l. 5 4e, and place: 
— — |, 14. %%, and place; 
— 245. |. 4. after **Witnels"" dels, 
and iuſert; 
— 204.1. 5. ele, whw') ; 
— 270. |. 27. after *caroſe” 7 


— 
. 


OL. I. 


Abſtract of Locke's Eſſay, p. 1 1. 


Marg Ref. II. 21. 4 4. b. 10. 


Page 42. N. I. 10. eule. 

— 5. Marg. Ref. to l. 3. 
Su/bury Caſe Dougl. Contr. xl. II. 
161—2. 74. 

— 16, Marg. Ref. 1. 6, 21H, vin. 
c. 13. 58. | 

— 24. SECT. VII. 

— 31. I. 14. e levied"? 

— 37. |, alt. dle Was 
and read nr held the"? 

54 N. 1. ult. read Henzeys 

— 122. Par 5 

— 30 | 5 ſimited to“ 

— 137 N. intercidiſſe. 

— 169. l. 2. Convenient'“ 

— 170. l. 3. dele **fince.””? 


2 201. I. 14. for on read in.” 


—— 206, Mirg Ref, ad calc. C. I. 
— 206. |. 3. Compariſon of Hunde“ 


Notes” or Bills of Exchange without 
Wirnels“ abe has ſeen the Party write 
and believes it his hand-writing, Vide 
"Moxcan's Eff. I. p. 211. 

— 217. l. 55 tor! Printer“ r. Priſoner 
— 227, | * 5 after Contract inſert 
TITLE II. 

— 231. 1. 14. after 0 Ejectmentꝰ * 
{—— 233 1. 27. after Contract ele. 
and place; and add - and there was 
no other witneſs to prove the payment. 
—— 246. 1.8. Marg. Ref. E. I. Comp. 
— 262. |. 6. intercommon 


{—— 290. l. 28 add Marg. Ref. R. v 


darts, 
E ee os YE, OI_ 
c 


” 4 


339. Ca. 170. O B. Jul. 1787. 
— 293. I. 10. ele that“ | 
— 294. l. 5. add CH. IV. 
— I. 19 every 

—— 300, |. 1 for *for” read of 

— ]. 14. inſert Par 2. 
— 301. 1 1. inſert Par. 2. 
—— 304.1. 4. infert TITLE II, 
. 15. dele *fOwn?? 
|— 328. 1. 9. after yet“) 
— 335. I. 13 juſtified a Verd: 


— 


* 


does not ſeem ſufficient Evid dee off 


Henrietta Radbourne: Leaca's Cr. . 


— 426. N. I. ult, after 100000 dele 1, 


F 


+» 


: 

: 8 JE. | 

OWE > 4 N * 

—— Conn”. Arr Toe | _—_ * 6 Y 
_"_ 23 p — — 3 


5 
4 
1 
3 8 
i i 
TY 
4 
17 


o_ 
. 
* 
— 1 — —— 4 ah _ 
— r 


* 
* 
F 
, * 
— Ee ee te ea eos em —— eematardtbone cath 


VOL. L 
2175 OF 
E 1 U N-6:- 


IN GENERAL: 


WRITTEN AND UNWRIT TEN: 


AND PARTICULABLY 
In CIVIL AcTions real and mixed; 
AND. 


In PzxRSONAL FOUNDED ON ConTRACT. 


8 
r 


n 5 


— 2 


ne F . — OC — A — — 


ET =D 
* : 
£225 Cie ai a, C3 i 


— A 2 * — — — — — — 
N — 
yi. , pL Coo ni 


/ 
Cl 
— 
- 
= 
. * 
* 
0 
* 
* 
0 _ % 
_ s * * 
.* S = 
* 
. | 
- 
» 5 1 
, " 
* * 
* 
4 
= 
4 
- 
* 
* 
* 
* 
: 
* 
5 
* 
— 
. 
1 — 
* 
— * 
LIE 
: - 
— 
. 
* - 1 
* 
= 
2 - 
: ” 
- 
* 
” * 


—— — —— 


1 
* 2 I 


N 
iS” 


* 


E 0 
Ermxcz, in . 
, in its DEGREES, 11 1. 2 N p 6 * 
2. ©ROBABLE. | "1. Poſitive (ceteris * 
B | «| | Prength than ri pb is of greater 
* a | 2. Circumſtantial prong teflimony - * 
i CONSTRUC- £1. ee e ae oe cr. TR 9 1 227 | 
2 2. _ | 3 N ngle evidence of an acco | 5 Tos — 7 of leſs chan thirty Lo 
. 1 
| Ju. UNmWRITTE 4. The fol r mplice u CA. f 1. High 6. from: „ Tus ou atleate | „ 
0 Þ | 
u its FO | | N, 4 * ay clear and cer 5 0 any per/on muſt be 2. Petit Treaſon proper. J ＋ | 7 | | ſt | Miſra of. 
RM. 1. WariTTE in criminal caſe + r any for EripEncs : wo at leaſt. 3. P | 5 
2 U yy ; Fo Gr eat cr —_ way poft L erpetuated I, In Equi 7 giti vely not Cap ital ; 2 88 
| « UNWRITTEN» | 4 bable, "Oy. 2 gropertin 35 impr bs mortem, & c. 2. At Co Yo Os &c. M1sDEMEANOUR 4 1. Hin. 4 3: Signal of felony. 
T | The probabil ire the firongeft prov 21 - | Law. mmon g 1. Verdict. : } peace; mal tha 
In its MODE | | that a 2 7 3 3 | | has Examination, &c. | | chief, oc EO —_— 
ception and 3 1. nor HA * cauſe to rage: th ewith 20 . | $527 4. TRIO - +4 
| y. T2. Ex rength, rary, ; | | | 2. Com tion tote 
| TRAORDINARY« GznzRr Ar RuLz; y Civil — ee - AW | MODE gf 5 | e Other — On * 
| | The beſt evidenc applicable to writ | of RECE, | Cn. Banxzver = = 
In its OB ftances 6 in kind is alwa en and unwritte e I. PTION. ul. 2. Pan, er. . "3 
| FECTS. ; 1. C. efore the court 5 ys required, which, the - Ls Ordinary ; b 2 Ex USS PU. 3. M SETTLEMENT 
2. CarMimAdte ; reſume. circum- | 1. Diſaſed; 2. 1 Jvar. ; | BLICO. 4. e ee vg . 2 
1. CONTRACTS. | | +8 1 Ordeal. 2. In uſe; 175 | | * Recvs MARRIAGE. 5 * 
2. Tokrs E PORM C : 2. Battel. Summary; 1. B 1 1 : | 16, Nestes | 
2. Private. of EVIDEN | 3. Wager of law. | excepti magiſtrate:—The 7. Gu Law ui r. 
F u I. n, = I: exceptions from the courſe |_| . 8 3 
in its DESIGN and | 2. Private. 3 1 | 2. eps, x op net N | 2 = e 85 5 3 
limitation of pu 1. PaEV100s, | Dane tn JAS 135 | efore courts of co ſrie F | *;> 3 
rpoſe. L 2. DE | Co RECORD» Hi (fo termed nſcience | EVID 
5 CISIVE. (1. 5 3 8. Inferior. ; | | 7 merous. ) much too nu- ENCE in its DESIG "M$ 
. | dence © 9: of Pariiank 8 © E ö N or LIM = 
| * DIREC- (1. The 92 2 > pts nil OB | | E 13 Px Evious. 15 Before a magiſtrate. ITATION.þ 
: bo * * ws pray, gn pe Covars idr S or SUB | 462 . Before the Cre 5 ler 0 
1 | 1. Rec 1g L: Vi impriſon. VIDEN JECT I. Dre. | Try parte. - 
RecorD elf us CE; IS M AT ISIVE 1. Samma 5 
* 2 hg in is of e cour I 1. Saw Cop 8 ES 0 TER of : g 935 + . With, - 8 
— — f to d n, in T MODES 0 2. &. 2. Witho = 
In 1. Gros tee? it . Pleas. « Office, - another . L Inv C of SUIT. = » Solemn.. Befor np 8 
388 Before | 2. £ 28 longs „ court. e F e 15 Expreſi | Noapjealin prejudice 11h priſe 1 
; , n va ; * 'S 
1 8 | eie = he Se 2 553 LT 9 in «capita caſes. Þ 
. cu ar A { ih EE. * * f in | A 'S 
2 I — " 5h . 2 examined; i phe of Pantianent n #1610. + ee 1 1 wrong. | p | G I 
ECONDARY | 13 r of 3 a 1. e 0 YIDE ; 
. : 1 5 of N | 
— — | 8 Paocaps: 1. Bills, | 2. Ex Delite. „ Tnetitoas.. CE in its GENERAL 
; | e 2. 18 e 2 parties 2, Anſwers. | 1. Mor — 4 Information. N DIRECTION: 
| "OD of inferior Co 3. Depeſitions. 2. Mal A IN SE, 3. Impeach | 1. Things real, 
not bein URTS of co Mala probibi | WH Ilyin 1 Ft 1. Mt 
| f t . 0 L Pr | . | 9 =: 1 n evi not 
4 DEGREES of z "I "i he o certain ecru ine, . Ss. un Caiming { 8 Ye. Criminal. in ones ſe ee 
CERTAINTY, intuiti VIDENCE | | | law, fo Seeler, ee + phe with- III. Ex Toma” P 30 3. Perſonal; not ee e 2. Or eo be. 
be defined. intuitive, or abſolute ; 15 6 . | 14. . e of 3 Ot common | calar Ci 7 UBLICO, oheratin 1 . of ſpecialty. Issuk. . | rified. 
L 3 * and cannot : 155 "APE led Inſpeximus I C 5 4 on Fn. h 1. N al 6 Or of 2 
ION Moral—Lz6 4 Fol | Ty Ora of 28 ws Cop | 5 foie 6 8 1. Real 2. Hors di ai ;riew in £ 1. En fait Jari JOY 
= 7 * 2 e INTY. | 1 feed. Sa countries ; duly ori; e Of poſleſſion. 4 Perſonal 8 Pais. grant. 8 fmgulier 113 — + 
7. — 0 - in Con- . Gs | 5 | 2. P rh . erti 7 
II. PROBABILITY preſumption Gifs, | P Pary4 1E. . | « TRACT. 9 I 1 1. 3 1 B 5 of ern 8 2. 4107 5 1. Pleadabl 3 
1 . 9 ri P eds L "RE 8 
: 3 eie | 8. ENS Evidence in the firft . 2. Sale, 3 N L, 
10 mon - | T P $ not enrolled : —_— * . 1 I, : : SY 
3. Weak, {/ tent, o be proved . | . To public wie _ 
8 iz «12 96 Wh 3 Raſure, interli avitneſſe. « 20 e | «. GenzrAL 2. Ia perſonal, er e | "2:2 
e eee WE be, eee me ” Le nr fret on cl 
L 526 | 8 eee of Record. nferior. <4 cal, Sun 3 1. I p. | | 3. in civil of exemption. of form, | 
. LEGAL CERTAINTY ec „ 3 | | 1. Us Pk vote | J 2 
25 ? 3. Con in open Coua r | 125 2. Penal aking of public T. 2. Sy 1. in ue the © 
83 of Law by | Mixed. 1. Annuity, - | | vl 5 „„ Rus r. | ECTAL. 4 2. In cid ohne bg JÞ . 
x; 4. Conci es | 2. 1. Singl 1. Service. ATE. Contra . | W rfenſi pens bat ny 
5 full e api of Fact by | Bonds * Wien 2. Value, 9 ee uncertain, ; 1 a a as] 
U. PRESUMPT1 . Violent. | 1 ROO. 14. De expended. 1 I. Dilatory, o jariſthRios, 2s” 
. ON tis CT | of land, | Co m. L. 1.0, 2. GkExrri "4 oney had and r ecuniæ impenſ⸗ ory. 2. To ability. Death — a 
2. Probable. 75 5 mel ERA. 4 5. BAILMENT eceived. Redbib 2. | Ty 1 th, 3 
„ 72505 | 9. Wis 34 k 173 * 1. Mandate 5 - P ito indeberts. 13 Abateme ee r. , coverture, | 
| 5 , eng. 35 repel- dM a: "Ba Perſo: 2 eee | 2, Loan of ie e gratuitous Man- : To. 12 To ge 138 "3 
5 Order 1. Oripinal. OFS. lable. | 2. Nuncu- or e E | 1. Of things. "+a . 12 1 5 1. Releaſe. 0 court. or | 
5-8 2 2. Me ne. CY. Direct | pati ve. tary Diſpo- Sr Pro- N 2. 8 work and labo 8 e to tbe 2. Juſtification. . | 8845 3 4 
* * Circumftantial, | g. M e, 3 _ 1 3. Of conrey- Merci Op eric facinads. | £7 3- Exemption 1. By | I 
eee 4 oh ' þ *% FOE Je IN 3. Loa pon ork fs gh hee | E . 1 By common law. = 
| avhich amulative ; ERA . : 4. Pl n of uſe. Co es ya Bos e. 4. Eſtoppel. y tatate. Y : 
Strength con vict are required 12 ondary ; or Evid | edge, Pi mmodatum. e | — 8 1 
5 ter, or diſchar 2 © Voluntary af ence in defedt of 4 LL Depoſit ks ; | | 3 
| 2. — — - 11 2 18 3 &c. _ 9 — 0 5 ne wow IE | . # 
1 | A , : 4 « „ 
< | Sufficient - 2. j L 5 8 books; N Fs. ; 0 N. Cask. . | 'H 
Ee | i charge from quit or diſ- 6 e N corroborative, or * jectment. | R. | EVI DE NC E 
7 5 L contrag, an ancertain. II. UNWRITTEN » Witneſſes, - | i ounded on 5 — M. as applied 10 JU 
| ; | | * } 2. Witho . Tor. 1 6. * of Cl. fr M. | | RISD ICTION. 
5 " a it Hout witneſſes, 1. Knowledge f 7. D ver. 2 M. | _— 
= 6c 1 : 1. wa jurors, 2 etinue. is . Com 1. Kinc's By 
1 ONSTRUCTION L bus. J 4. Male. 2. Fait ſingulier 3. Treſoabs ot r 55 Grxaker. 1% LA. J 4 Common On 
| | vj | : 8. : 48. 
e, e Le e eee 
Ci. Words are E. rr. 4 2. Of compet wt hong ren BR ona 3 Conſequental. . , law 6d 
- | £0 their ſubj 48 be under fled 3. e 16. bag er 9 20mg E 6 | C 12 EC — 
„ e Us: Rake of aeg, e ee, Le eit, 2. 
: 6 cient crions tency, , - 06. pec ; | courts. AJ 
|: The Pray 22 pi * 4 1 | | 2. 3 known and Gates private ſuit. C 3, Deceit. } 1. Fraudulent c "BB ; Manerial, &C. | 
Bi moor gg * =P: BY NT. Ons ming © II ane, Other fraudulent lese, * puta} in caſes 
14 Ae evhere comp bs tho bole} z. Not 3 elt intereſt, gainſt their | CRIMINAL, 4 % ig on the firſt offen ealings. | . 22 i247, 3 of mere equity, . SS 
1 L ga infirament, A | kev peached in reputati | 2. Capit = ce, or with | 5' Singular we 1 = 8 E 
Is. "1 7 reſumption ; well aſcer- 4. Of pr icted by circumſta ene 1. Cap identical, 2 ſecond offe | 5 1 14 7 ue ge , * ho 7 
* — *. — Hon 45 2 - 15 a ee 54: ons — X APITAL. or of the ſame clas, , either „ on impeachn e 
| 6. General convenience. referred to II. Of CO Ml Perſ 4 22 Pro Dire&. able. 8. on elections. 3 
„„ | Hering ts for ainty is beft ſecured | * CET ANCE, yet ons without dire& Txzason 25 2 * br: Admiralty ow gnefione of ri * : 
r 7. Mat teled rules of ge by ad. 1 intereſt, + dr 4 ay  [4C rats ou; arg ur- 
1.“ age ye wn 2 TY | de noe « a a Pairs „ = * 
ö | ; 8. U than matter re ftrial : | * ut n Mg e rea ſon : . . iral 
| 2 au 9 rec 10t m : ty, & 
3 8 ! £4 — wan 275 255 . 1. . not h 8 Hove | Other F E + or ae mater „or 4 Origins! 12 of the 9 | C | 
P S* | ' - pounded. rable 7 x not ; . * : T 2 
4 9. Penal flatut i be liberal ar. | 1 of 2 Propter "1. Mv aber 0h | - in their ſeveral Jurifaiftion on Law Counra 
| K 1138 of 8 ha $1 right or wrong. Radl | | 2+ "ohhh : | 1. In the 1. Ni woe = 
5 3 2 | in advancement are te be. Sr, 4 2. e and Propter 2 0 3. Saia i vi patratuch. 7 . Same 4 2. pan 5 
N 7572 . r Inbibiti | | 3- Perſons di . 2 ex Jun NATUR 8 ee inhabit- | IS Te. 75 3 of We _ 
| fed withis their i of rectl i-) Rei fue rio aut Hy pot heti * . Wilfal fi # 33 „ er re. | 
12. Summary and * ee. con. | ITE. Neither of 21 * — Bu * 3 manned, >" of ſhips | FE. = 8 to King Common Pleas; 
as diftions muſt be extraordix nor ADM Canpair,4 4+ Perſons 1 NuUMVE. —— 6. Robbery , 5 ; | | | 1 g's Bench. 2. 
* I Wy rg kept With! the 2p” T35IBLE, 4 yea 7 Propter infami. | "48 life. wy dange 4 8 N 58 — 5 * 
er of | - 5 | . k | 
3 * vcations of digal of | LL ons e | 7 n 1 6. Secondary. 2 . * Ex 3 
1 1 25 Common L * 6. Perſ He Sail caſes,” | 8 de night, wvith . 2.7 4 8 4 and fe 
A irs 8 | 41 on 4g not Nuakers except. [ A In the fi eft in ; | 188 Ferent court. 4. Appeals Hon 8 
never to be SLATES bour Ges Ehen | TR On SY 
| K nal, no excep- Fe EVENT oth NDRED and a of Chancery; law ere 
fo Nona * 7 Proper | UTE. y and Thirty 3 Hu bog 1 85 Es | i 3 Of Rx cheque 
= * | 5 rodgced ut 2 5a ; | | 26 5 _— — 
— | | . "SO | x m FR. : 
| 1 1 the ſecond * 958 | 4 5 | | Exchequer. by bill to ' 
1 1 118 EicnuTy inſtance | ED M 3 : originely to? 
es s undetermined, — b 25 2 | —_ | 3 5 ne of "dr. the © | 
— rc ca 
5 | s Ns 28 Jul. 1987, 


I : 


T.H E 


A 


o F 


EVI CEE. 


+ 


4 N 
* 
8 7 
L 6 
a * 


——— 


INTRODUCTION: 


HE SvsJzcr to be conſidered is LEGAL. Evi- 
. DENCE, © in the full comprehenſion of the Term; 
| as it relates, either to the Cour, or (a) to the Jury :” 
and by what RuLzs of PROBABILITY it ovght to be 
weighed, . 

In the firſt place, it has been obſerved by a“ very 
learned Man, that there are ſeveral DROREIESs from per- 
fect CxRrAIx TY and DEMONSTRATION, quite down to 
Improbability and unlikelineſs;, even to the Cox INES 
of impoſllibility: and there are ſeveral acts of the 
( Mind proportioned to theſe DEOREES of Evipence; : 

which may be called the DROREES of Ass ENT; from 1 
full AssuvRAN E and Confidence quite down to Conjec- 
ture, Doubt, Diſtruſt, and Diſbbelief. 1 
( Now, what is to be done in all TRIALSs, is to range 
| all Matters in the Scale of © Proor,” or Veriſimili- 
1 * tude where direct Proof cannot be had according to 
the meaſure of PROBABILIr y, which the ſubject to be 
decided requires or admits by the RuLzs of Law: 
and then, © as to the Evipence of the Fact, to allow + 
each particular its abſolute and relative Force:“ ſo 
that the” weight ** ſhall fall” where the cauſe ought 
to preponderate : and thereby to make the moſt exact 
DiscgRNMENT of RicyuT. | 

Now to © underſtand LEOAL CxrTAinTY, and even” 
to come to the true Knowledge of the Nature of Proba- 
bility itſelf, it is neceſſary to look a little higher and ſee, 
« in general,” what CERTAINTY is, and whence it ariſes, 


(a) Lock, B. IV. Cb. 15. 
ö § 2. See the PHILOSOPHICAL 


Locke. 


PrigEsTLEY, Ch, 3. $ 2: Prop. 
38, 9, 40. and WiLKins NaT. 


PrINCIPLES of EVIDENCE beau- 


tifully unfolded, with admirable 


deductions both ſpeculative and 
practical, inthe IV th DisskxrA- 
TION of Dr. Price. See aljo, 
Warr's Locic, P. 2. c. 2.48, 
See alſo HARTIET's TnREORY of 

the HUMAN Mind, edited by Dr. 


/ B 


Ret. Ch. 1. 3. 
+4+ The Words between invert- 


ed commas in this Page are added 


to forma Fre and diſtin Diviſion 


of the Subject: and it is generally 
to be underſiood where they cc- 

cur, that they denote Additions or 
Alterations. 


Of 


"ie 


Tur Souxer and 


Of CxRTAIN Tx. 
1. Ininitive. ; 
2. Demonſt rative. 
Art CERTAIN TY IS ACLEAR AND DISTINCT PRR· 


CEPTION: and ALL CLEAR AND DISTINCT PERCEPTIONS 
DEPEND UPON A Max's OWN PROPER SENSES: Thus, 


this in the firſt place is certain, and that which we can- 


not doubt of if we would, that one Perception or Idea 
is not another ; that what belongs to one man does not 
belong to another : and when Perceptions are thus diſtin- 
guiſhed upon the firſt View, it is called SzLF Evipence, 
Or INTUITIVE KNOWLEDGE, (6) 


Of demorſtrative, or dedufiive Certainty. 


There are ſome other Things whoſe Agreement or 
Difference is not known on the View: and then we com- 


Pare them by the Maus of ſome 1HIRD Matter; 
by which we come to meaſure their Agreement, Diſ- 


agreement, or Relation, 


As if the Queſtion be, whether certain Land be the 
Land of I. S. or of I. N. and a Recorr be produced 


whereby the Land appears to be transferred from J. S. 


to J. N.; now, when we ſhew any ſuch third Perception 
that doth neceſſarily infer the Relation in Queſtion, this 
is called KnowLEepct by DEMonsTRATION (c). The 
Way of Knowledge by ntCEssarRy INFERENCE is Cer- 
tainly the higheſt and cleareſt that Man. is capable of in 
his Way of Reaſoning: and therefore always to be 


ſought when it may be had. 


TheDifference between DEMONSTRATION and PROBABILITY. 


DemonsTRAT1ON is always converſant about perma- 
nent Things; which being conſtantly obvious to our 
Senſes do afford to them a very clear and diſtin& Com- 


jp" EO 


5 pariſon: 


() E on H. U. 3. F. C. 2. 
(c) This can only be figuratively 
applied to Queſtions of JURISPRU- 
DENCE: which admit of no 
higher proofs than thoſe of the 


THIRD order,or VERY HIGH and 
* Vid, Dederidge, FE. L. 196-7. 


moſt : yet there are points which 
being not LEGALLY CONTRO- 
VERTIBLE are FORENSICALLY 
DEMONSTRABLE *, Thus NO 
AVERMENT (being receivable 


againſt 


convincing PROBABILITY, at the 


-- 
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| NATURE or EviDENCE, 


pariſon : but tranſient Things, that cannot always oc- | | : 
cur to our Senſes, are more obſcure; becauſe they : 
have no conſtant being, but muſt be retrieved by Me- 
mory and Recollection. 
Now moſt of the Buſineſs of Civil. Liez ſubſiſts on 
Actions of Men that are tranſient Things, and there- 
fore often times are not capable of ſtrict Demonſtra- 
tion ; which, as I ſaid, is founded on the View of our 
Senſes: and therefore the Rights of Men muſt be de- 
termined by PRoBaBILITY, 
Now, as all DEMONSTRATION is founded on the View 
of a Man's own proper Senſes by a Gradation of clear © 
and diſtin Perceptions, ſo all PRoBaBiLITY is found- 
ed upon Views © partially, or in ſome degree,” obſcure 
and indiſtinct, or upon Report from the Sight of others. 
Now, this, in the firſt place, is very plain: — that 
when we cannot ſee or hear any thing ourſelves, and 
yet are obliged to make a judgement of it, we muſt + - 
ſee and hear by Report from others: which is one ſtep 
farther from Demonſtration, which is founded upon 
the View of our own Senſes: And yet there is that Faith 
and Credit to be given to the Honeſty and Integrity 
of credible and diſintereſted Witneſſes atteſting any 
| Fact, under the ſolemnities and obligations of Religion, 
and the Dangers and Perils of Perjury, that the Mind 
equally acquieſces therein as on a Knowledge by De- 
mounſtration; for it cannot have any more reaſon to be 
doubted than if we ourſelves had heard and ſeen it (d): 
and this is the Baſis of the reliance to be placed in 
« Deciſions upon ſolemn Trial, and of the ſatisfactory 131. 2 ern 
< reſult of legal Evidence,” 5 . 471, 591, 603. 
8 Ch. Pr. <9, 64 
| 
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Per Holt. 
6Mod.225,2483. 
Lg. Ram. 1543 
746, 1292, 


H 
The beſt Evidence to be bad which the nature of the Fact Cech. 19, 0, 


142, 181, 220, — 
225, 265, 346. 

Skin. 15, 24, 

82, 174, wot 
431, 579 $%4z 
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Juppoſes. 
The x1KsT, therefore, and moſt $1G6NaL RULE in 
Relation ro EvipeNce is this - that a Man muſt pRo- 
| | DUCE 


is capable of conveying ; for truth 
itſelf is fo congenial to the Mind 


againſt a RECORD, Evidence by 
Record is the nicntsT Evi- 


dence : and therefore analogically | 


DEMONSTRATIVE., 


(4) The Principles of our confi- 


' dence in teſtimony are ſuch as ma 


well ſupport the high perſuaſion it 


that it may always be taken for 
certain, even a bad man will not 
violate the natural attachment to 
it from an abſtradt preference to 


1 2, in al caſes, it 


24 
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639, 40, 672: 
3» Salk. 28 7 
6, 7. 2 Salk, 
690. 7 Mod. 
129. Ld. 


Raym. 730, 


734, 5+ 1292. 
Str. 162. Bar- 
nard. K. B. 


243. Ver. 50. 


THz BEST EVIDENCE required which the NarukE of 
the CAsk ſuppoſes, 


DUCE THE UTMOST EVIDENCE THAT THE Na- 
TURT OF THE FACT Is Capable of (e). For the Deſign 
of the Law is to come to legal Demonſtration in Mat- 
ters of Right; and there can be no Demonſtration of 
a Fact without the beſt Evidence that the Nature of the 
Thing is capable of: leſs Evidence doth create but opi- 
nion and ſurmiſe; and does not leave a Mlan the entite 
ſatisfaction that ariſes from Demonſtration : for ir 1T 
BE PLAINLY SEEN, IN THE NATURE OF THE TRANS- 


ACTION, THAT THERE 15 SOME MORE EVIDENCE THAT 
born NOT APPEAR, THE VERY NOT PRCDUCING IT 
IS A PRESUMPTION THAT IT WOULD HAVE DETECTED 
"SOMETHING MORE THAN APPEAKS ALREADY, 


ExPLANATION : limiting the Senſe of this Rule 10 its juſt 


Conſtruttion, 


When we ſay the Law requires the higheſt Evidence 
that the Nature of the Thing is capable of, it is not to 


be underſtood that in every Matter there muſt be all 


that Force and Atteſtation that, by any Poss1B1LITY, 
might have been gathered to prove it; and that nothing 
under tne higheſt Aſſurance pollible ſhould have been 
given in Evidence to prove any Matter in Queſtion, 
To ſtrain the Rule to that Height, would be to create 
an endleſs Charge and Perplexity: for there are almoſt 
infinite degrees of poſſible Evidence, one under the other; 


and if nothing but Matters of the higheſt Aſſurance ' 


might be given in Evidence, the way of Illuſtration of 
Right © would rarely attain the End.” As, for inſtance, 
no verbal Contract could be proved; becauſe a written 
Contract carries with it a greater Credibility ; and con- 
ſequently the unwritten Contract would not be the 
greateſt Aſſurance that the Nature of the Thing is ca- 
pable of: ſo a Contract atteſted by two Witneſſes gains 
more Credit than a Contract atteſted but by one; and 

X therefore, 


Mt 2 — 


it not only ſpeculative but practical immediate diſgrace and temporal 
truth muſt be infringed; and 3, evils ſuperadded to the influence of 
it is not only the injury to a fel- religion, and all the awful antici- 
low man, but generally the ha- pations of futurity, | 


ard of detection which is indi- (e) So in the caſe of Ludlam 


nitely great, and the conſequent on Demiſe of Hunt, Queſtion 


By aroſe, 
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GENERAL Diviston of EviDENCE into WRITTEN and 


UNWRITTEN. 


be no good Proof of a Contract. 

But the true meaning of the Rule of Law that requires 
the greateſt Evidence that the Nature of the Thing is 
capable of, is this: ThAr Nosuca EviDeNce ſhall be 
brought as, ex Naturd rei ſuppoſes ſtill greater Evidence 
behind in the party's own poſſcſſion and power: for 


therefore, by the ſame Argument one Witneſs would 


ſuch Evidence is altogether inſufficient, and proves no- 


thing: it, even as before intimated, carries a preſumption 
contrary to the intent for which it was produced : for, 
if the other greater Evidence did not make againſt the 
party, why did he not produce it to the Court? As if 
a Man offers a Copy of a Deed or Will, where he ought 
to produce the original : and therefore the Proof of a 
Copy in this Caſe is not Evidence, and cannot poſſibly 
weigh any thing in a Court of Juſtice. 


CHAP. Il 


Tur Division of EviDENCE into WRITTEN and UN- 
| WRITTEN. T 
Now, to underſtand the true Tyezory of Evidence 
we muſt conſider two Things : 
FirsT, of the ſeveral © Kinps” of TesTIMONY. 


SECONDLY, the Force of TESTIMONY to prove the 
Matter which is alledged. | | 


- 


FixsT, of the ſeveral © KIR Ds“ of TzsT1Mony : and 
that is again TWOFOLD, 


I, WRITTEN, 
2. UNWRITTEN. 


In the firſt place we are to conſider, which of theſe 


two is to be preferred in the Scale of ProBaBiLITY, 
when they ſtand in oppoſition to each other, 


aroſe, whether 2 Copy of a Will you cannot prove a Deed by pro- 
on which the title turned could be ducing it, you may produce the 
produced from the Regiſter of the counterpart ; if you cannot pro- 
Eccleſiaſtical Court. Lord Mans- duce the counterpart you may 
field ſaid—1he caſe is clear--a man produce a copy, even if you cannot 
by lofing the Evidence of his Ti- prove it to be a true Copy; but 


tle, all not loſe his eſtate : the you muſt prove it, cy pres, as the 
Rule in all caſes holds to take the Caſe will admit; if a copy can- 
beſt Evidence which the caſe, re- not be produced you may go into 
bus ſic ſtantibus, according to its parol Evidence of the Deed : Mic. 
real circumſtances will admit. If 13 G. III. B. R.—C. L. 


Evidentia eſt pleniſſima, quam res recipiat, Probatio. | 
3 Cicero 


ComranaTive STRENGTH of WRITTEN Evwzxcx. 


Cickxxo, in his declaiming for Archias the Poet, 1 
gives a handſome Turn in favour of the uvvwRIT TEN \ 
Evipencs: pleading there for the Freedom of 
the Poet when the Tables of the Enfranchiſement . 
were loſt : and it is to this ſenſe : (F) * But here you 
„0 demand the Production of the Archives of Hzr ac- 
* LEA: which it is known to us all, periſhed in the ITa- 
* Lian War. Ridiculous! to have no Reply. to the 
« Evidence in our Poſſeſſion; and to demand that 
& which it is impoſſible we ſhould have! to diſregard 
« the recent information of men; and to inſiſt on the 
& authority of Regiſters | and when you have the illuſ- | 
« trious ſanction of 2 Man of the firſt eminence and 
6 honour, the Uncorruptible teſtimony of a free City, 
to require proof from Tables which yourſelf acknow- | 
te edge to be often corrupted.” 

But the Balance of Probability is certainly on the other 
ſide: for the Teſtimony of an honeſt Man, however for- 
tified with the ſolemnities of an Oath, is yet liable to the 
imperfections of Memory: and as the Remembrances of 
Things fail and go off, Men are apt to entertain opinions 
in their ſtead: and therefore the Argument turns the o- 
ther way in moſt Caſes; for Contracts reduced to writing, 
are the moſt certain and deliberate Acts of the Mind, and 
are more advantageouſly ſecured from all corruption by 
the forms and ſolemnities of the Law, than they poſſi- 
bly could have been if retained in Memory only: from 


mm. 


a 7 ) 1 have taken the Paſſage habere non poſſumus : et de homi- 
rather higher than as before quot- num memoria tacere, literarum 
ed : and have varied the tranfla- memoriam flagitare: et cum ha- 
tion. The original is thus; Hic beas ampliſſimi. Viri religionem, 
tu tabulas defideras Heraclien- integerrimi municipii jusjuran- 
fium publicas ; quas Italico Bello, dum; ea quæ deprawari nullo mo- 
incenſo tabulario, interiiſſe ſcimus do fpoſſunt repudiare; tabulas, 
nner. Eff ridiculum, ad ea ques quas idem dicis ſolere corrumpi, 
babemuz nihil dicere ; quarere gur drfiderare,” 5 111, | 


2 | | hence | 


n 


Division of warr rz EviDENCE? 


hence therefore we ſhall begin with the WIr TEX Evr- 
PENCE ; that has the riasr place in the Diſcourſes of 


PRoor and Probability, 


SECTION U. 


Of Wartten EvIDENCE. 


* 


WIr TEN EviDENCE #s again twofold : 


1. PvupLic. 


2, Private, between Party and Party. 


Fixsr, PuBLic, and that is alſo twofold . 


1. RECORDS. 


\ 


2. MaTtTERS of inferior Nature. 


And firſt of Recorps:—Theſe are the Memorials 
of the LecisLAaTURE and of the Kid's Cours of 
JusT1cz ; and are authentic beyond all manner of Con- 
tradition: They are (if a Man may be permitted a fimile 
from another ſcience) the proper Dracrans for the 
Demonſtration of Right: and they do conſtantly pre- 
ſerve the Memory of the Matter, that it is ever per- 
manent and obvious to the View, and to be ſeen at any 
time in all the certainty of Demonſtration (g): inafmuch 
as the Reconp, as is obſerved elſewhere, can never be 


(g Ve have already intimated 
that proper demonſtration #s only 
of abftra Truths which are per- 
c:iwved by the underſtanding to be 


_ the certain reſult of fimple, deter- 


minate, necefſary ideas. Hypothe- 
tical, or forenſic Demonſtration hath 
alſo been confidered : there ts yet 
gnother, applicable 10 our ſubjet, 
which i; the popular, or civil; this is 


B4 


capable of infinitely approximating 
to rigorous certainty : fo as that 
the difference between them fall 
breeme evaneſcent, It is then ſy- 
nonimous to Moral Demonſtra- 
tion; which is the Baſfs of ethi- 
cal and political ſcience : theaugh, 
political indeed be properly a 
Branch of ETI, as true Jurif- 
prudence, of PoLIT1C. 


proved 


Coerss of Rxconxps, Evipxce, and why. 


proved PER NOTIORA , for a Demonſtration is only ap- 


pealing to a Man's own clear Conceptions; which can 


never be done with more Conviction than when you 
draw the conſequence from what is already conceſſum : 
and, conſcquently there can be no greater Demonſtra- 


tion to a CourT of JvsTice, than an Appeal to its own 
Tranſactions . 


RE coOR DS not being removeable, a Copy hall be received 
in Evidence. 


But Recorps, being the Precedents of the Demon- 
ſtrations of Juſtice, to which every man has a common 
Right to have recourſe, cannot be transferred from 
place to place, to ſerve a private purpoſe: and there- 
fore they have a common Repoſitory, from whence they 
ought not to be removed but by the authority of ſome 
other Court; and this is in the Treaſury of Ws TMIN- 
STER, And this piece of Law is plainly agreeable to 
all Maxims of Reaſon and Juſtice: for if one Man 
might demand a Record to ſerve his own occaſions, by 
the ſame Reaſon any other perſon might demand it; 
but both could not poſſibly poſſeſs it at the ſame time 
in different places; and therefore it mult be kept in one 
certain place, in common for them both. Beſides, theſe 
Records, by being daily removed, would be in great 
danger of being loſt: and, conſequently, it is on all 
hands convenient that theſe monuments of Juſtice ſhould 
be fixed in a certain place; and that they ſhould not be 


transferred from thence but by Public Authority from 
ſuperior Juſtice. 


— 


* 


Monumenta publica potiora ſunt teftibus. D. 22. 3. 10. 


The 


Cor. of Rec. Ev. deduced from the Prin. of the Gen. Rule. 9 


The Copiks of RECORDS (b) muſt be allowed in Evi- 10 co. 1 5 


25 Ch. R. 15. 
dence; for ſince you cannot have the Original, the Cs. Lie. %% 
beſt Evidence you can have of them is a true copy; des. 
and the rule of Evidence commands no farther than to 299: 44% 2: 

: 4 . Jac. 70, 
produce the beſt that the Nature of the Thing is capa- 7 . 
ble of: for to tie men up to the Original that is fixed Bulſt: 164, f. 

Pl. Comm. 80. a. 


to a Place, and cannot be had, is totally to diſcard their 


$5. a. 148. b. 
Evidence; but it were very hard and injurious to re- 


222. 2. Dy. 29. 


pl 199. 200. 4. 
move from Evidence the beſt and moſt authentic Teſ- 5c. ok 
timony, becauſe it is ſo guarded and confined by the 2 332- 
Law that it cannot be had or produced itſelf, For then 191. N 


the Rules of Law and Right would be the Authors of 


Injury 3 | 


(>) Of TriaL By Record 
the underwritten paſſage is taken 
From the COMMENTARIES. 

% This is only uſed in one parti- 
cular inſtance: and that is where 
a Matter of RECORD 7s PLEAD- 
ED in any Action: as a Fine, a 
Judgment, or the like; and the 
oppoſite party pleads NuL TIEL 
RecorRD that there is no ſuch 
matter of Record exifting : upon 
this ifſue is tendered and join- 
ed in the following form and 
this he prays may be enquired 
of by the Record, and the other 

«« doth theblike” and hereupon 
the party pleading the Record has 
a day given bim to bring it 
in”; and Proclamation is made in 
Court for him to bring forth 
the Record by him in pleadin 
alledged, or elſe he ſhall be 
condemned ;* and on his failure 
his antagoniſt ſhall have judgment 
to recover. The Trial therefore 
of this iſſue is MERELY BY THE 
ECORD: for, as SIR EDWARD 
Cox x obſerves, a Record or En- 
_rollment is a Matter of fo high a 
Nature and importeth in itſelf ſuch 
lute verity, that if it be plead- 

ed there is no ſuch Record it ſhall 


not receive any Trial by Witneſt, 
Jury or othereiſe, but only by 


itſelf. Thus Titles of Nobility, 


as whether earl or no earl, baron 
or no baron, ſhall be tried by the 
King's Writ or Patent only; 
which is matter of Record. Alſo 
in caſe of an alien, whether alien 
friend or enemy, ſhall be tried by 
the league or treaty between his 
ſovereign and ours; for every 
league or treaty is of Record. 
And alſo, whether a Manor be 
held in antient demeſne or not, ſpall 
be tried by the Record of Domeſ- 
day in the King's Exchequer. 
Comm. B. III. Ch. 22.4 1. 
But this goes to the caſe where 


. the Record is triable PER Cu- 
RIAM under the PLEADINGS : *© 
g and in this inflance, on the Iſſue 


o NUL TIEL Record, zhe 
ECORD ITSELF ' muſt be pro- 


duced, if it be a Record of the 


ſame Court; and if it be a Re- 
cord of another Court, then ar 
Exemplification muſt be brought in 
ſub pede ſigilli. This will be 
hereafter noticed (p. 
ſeemed proper to be anticipated 
here. | 


But 


) but it 


2 


Yom 


Ie 
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10 + Cory of A Cory; nor Evibkxvex. 


ka Injury; which is the higheſt Abſurdity : For in many 


era Fig +15, Caſes Juſtice muſt fail without proof from the Records, 


_— 5. * when themſclves cannot be had at the Trial. 

» 9* . 

292, $07, &c, 51.5, &c. 513, 12 Mod. 3, 24. 394, 474, 494 579. 8 Mod. 75, 322. 9 Mod 
66. 2 Vern, 4715 591, 603. Ch. Pr. 166. Eq. Abr. 228. 1. 88 1535 e - 1 
Raym. 763, 967, 1126, 1536. Str. 401, 526. 2 Str. 1122, 1186, 1198, 1241. St. Tr. 
44+ Langhorn's Tr. 3 Lev. 387, 8. 3G. c. 25. 4 2. 


A Cory of a Copy ; not Evipexce. 


ng e 1h But a Copy of a Copy is no Evidence: for the Rule 
Py ft. 25 C. . demands the beſt Evidence that the Nature of the 


* 24» \ 14+ 


Gopicx of letter Thing admits ; and a Copy of a Copy cannot be the beſt 
laing to prise. Evidence: for the farther off a thing lies from the firſt 
e original Truth, ſo much the weaker muſt the Evidence 
ä be: and therefore they muſt give a true Copy in Evi- 
dence; which is to reduce it to its firſt and beſt Cer- 
tainty. Beſides, when you give a Copy of a Copy in 
Evidence, there muſt be a Chaſm in your Evidence; 
for, if you have the firſt Copy, and, by oath or other- 
wiſe, prove that a true Copy, then the ſecond Copy is 
altogether idle and inſignificant ; if you have only the 
ſecond Copy, then it cannot appear that the firſt was 
a true Copy, becauſe it is not there to be ſworn to, 
and by conſequence it is not proved in Court: and 
then it is no Evidence: and, conſequently, the tranſ- 
eript of that which is in itſelf not Evidence cannot be 
Evidence. rn 
Leu, Tr. AT. Hence it is, that in an Ejectment upon an Elagit you 
g Wilſon and mult prove, not only the Judgment, and by the Judge- 
Wibelen, ment Roll that the Elegit iſſued and was returned ; 
but you mult prove the writ of Elegit by a true Copy 
thereof; and the inquiſition therean ; becauſe the 
= | Notice 


But the Cafe where @ Cory of dence 10 the Jury on the Proof of 
@ Record ſhall be given in Evi- the Declaration. For nothing can 


dence, as above intimated in the 
text, is obere the Record is a 
collateral Matter ; the Induce. 
ment a NO the G15T of the 
Action: for then it is not traverſ- 
able, but muſt be given in Eui- 


se of itſelf traverJable that does 
not make a full end of the Matter; 
and this it cannot do if Fa# be 
Joined wwith it : in ſuch caſe there» 
fore, the Iſſue muſt be upon the 
Fad, and tried by a Jury; * 


Or THE HIGHEST LECAL RECORDS: 


Notice of the Judgement Roll is no more than that the 
party did ele& ſuch Execution to iſſue; and it is the 
Elegit and Inquiſition upon it, that catves out the 
Term and gives the Title of Entry: ſo that the Judge- 
ment Roll is no more than a Memorandum that it was 
iſſued and returned; and the Copy thereof is no Evi- 
dence, being but a Copy of that which is but a Copy 
or Memorandum of the Thing itſelf, Sed quere, becauſe 
Holt was of a different opinion ; and was for allowing 
the Entry of the Roll to be good Evidence, that an 
Elegit had iſſued: for a Notice on the Roll of the 
Being and Return of the Elegit, is as good Evidence 
that ſuch Elegit was, as a Copy thereof. 


SECTION II. 
OF THE HIGHEST - LEGAL RECORDS: 
Acrs or PARLIAMENT. 


1. PuBLic, or GENERAL. 
2. PRIVATE, or PARTICULAR. 


The firſt ſort of Records are, AcTs of PARLIAMENT: 


(i) theſe are the Memorials of the Lzec1sLaTuRE : and 


therefore. they are the higheſt and moſt abſolute 
Proof. And they either relate to the KINO DOM in 


GENERAL, and then they are called GENERAL AcTs of 
PARLIAMENT; or only to the concerns of private per- 


ſons, and are thence called particular, or PRIVATE Acts. 
oY 8 Or 


the Record may be given in Evi- 
dence to ſupport the Fat: and 
ewhenever à Record is offered to 
2 Jury, the Copy is Evidence. 
L, N, P, 230. 1 
(i) I have taken the Liberty 

to omit the Diſtinctions and in- 
ſtances of the Lord Chief Baron: 
as they are not flated with bis 
uſual perſpicuity, being apparently 
Memoranda ' for a Fairy? illu/- 
tration; and in their place, I 


bave ſubſtituted the explanation 


given in the Commentaries : which 
witl be found free from obſcurity 
in the principles, and from Error 
in the inflances. It is thus; 

* STATUTES are either GEN E. 
RAL or ſpecial ; PUBLIC or pri- 


vate. A General or Public As 


is an univerſal Rule that regards 
the wol rx CoMMUNITY ; e- 
cial or private Ads are rather 


Exceptions than Rules, being thoſe 


abhich only operate upon partitu- 
lar perſons and private concerns. 
| Fön 


« 
— 
ö 11 


— 


Sal. 566. 
yo Mod. 216. 


Yee a remark on 
this, Bl. 117. 
the Public Acts 
of this Reign 
compoſe ſeven of 
the fourteen vo- 


Jumes in Ryff- 


Sead Edition 
of the Acts of 


five centuries, 


verging to 2 
£xtb complete. 


ACTS f PARLIAMENT. 


Or Gina Acer. 
Printed Statute Book. 


Of GENERAL Acrs of ParLIiaMent the printed Sta- 
tute Book is Evidence : © or rather is allowed to be 
© uſed for the recollection and better vouching of that 
* which reſts on its own ſtrength and legal Notoriety :” 
for it is not that the printed Statutes are the perfect and 
authentic Copy of the Records themſelves, . ſince“ there 
is no abſolute Aſſurance of their Exactneſs: but every 
perſon is ſuppoſed to apprehend and know the Law 
which he is bound to obſerve, ** and which the Con- 
„ STITUTION regards as the Act of his Conſent, either 
« by general and approved Ulage, or under full and 
& fair Repreſentation,” and therefore the printed Sta- 
tutes are allowed to be Evidence; becauſe they are 
the Hints of that which is ſuppoſed to be lodged in 
every Man's mind already. 


Private Ads. 
Printed Statute Book not to be read. 


In yrrvarTE AcTs the printed Statute Book is not 
Evidence, though reduced into the ſame Volume with 
the general Statutes; but the party ought to have a 
Copy compared with the Parliament Roll : for private 
Statutes do not concern the Kingdom in general; and 
therefore no Man is underſtood to be poſſeſſed of them, 
as they are of thoſe General Laws which are ſet up as the 
Regulation of their own actions: and conſequently the 


N 


private 


Thus, to ſbew the Diftin@ion, 
the ft. 13 Eliz. c. 10. to pre- 
went ſpiritual Perſons from” mak- 
ing Leaſes fer longer terms than 
twenty-one years or three Lives 
is a Public Ad; it being a Rule 
preſeribed to the whole body of 
Spiritual Perſons in the Nation : 
but an Act to enable the Biſhop of 
Cheſter, to make a Leaſe to A. B. 
for ſi ty years is an exception to 
this Rule; it concerns only the par- 
ties, and the Biſhops ſucceſſors ; 


and is therefore a private Act.“ 


 IxTROD.. F 3. 


For the farther illuſtration of 


this it may be remarked, that the . © 
AR of Toleration, though in Lar- 


wood'”s Caſe it wwas ſuppoſed to le 
a private Aft, was by a preat 
Authority, afterwards conſidered 
as a PUBLIC one: and on this 
ground, that the diſtinction be- 
tween a particular and a general 
ftatute reſts upon the point of noto- 
riely and univerſality, Now the 

7 Diffenters 


PRVvATE Acrs, Ev.— PI. Ge. 


private Statutes are no intimation to what is already 
known; but they are the Rules and Decrees that relate to 
the private Fortune of this or that particular Man, which 
no one elſe is obliged to underſtand or take notice of, 


as Matter of Evidence: and they ought therefore to be 


proved with the ſame punctuality as the Copies of all 
other Records: for they are not conſidered as already 


lodged in the Minds of the People. 


But my Lord Chief Juſtice PARKER allowed the print- 


| ed Statute Book to be Evidence in the Caſe of the 


Cort: oz of Paysictaws and Dr. Weſt : of the Truth 
of a private Act of Parliament, touching the Inſtitu- 


tions of the College. And this probably from the 


<« Notoriety of the Eſtabliſhment : according to which 


& jt has been held, that a private Act of Parliament in 


e print for a purpoſe which though ſpecial, affects an 
« extenſive diſtrict, may be given in Evidence; as the 
„Act for Bedford Levels, for rebuilding Tiverton, 
Ec. not only becauſe they gain ſome authority by be- 


ing printed by the King's Printer; but beſides, (and 
F chiefly it may be preſumed) becauſe from the Noto- 
e riety of. the ſubje& they cannot be ſuppoſed to be 


* unknown in the Vicinage. On like principles, 


printed Copies of other things have been admitted in 
Evidence, when of a public Nature; without being 


*« compared with the Original: as the printed Procla- 


ce mation for Peace was admitted to be read, without 


« being examined by the Record in Chancery * Ig 


SECTION IV. 


F Prrabixc, or giving in EviDENCE, Aers of 


PARLIAMENT. 
A GENERAL Act of PARLIAMENT is taken Notice 


. Diffenters wete a body of people well enadted againſt them before the. 


known in the Kingdom and even Toleration At, which were re- 
mentioned in ſeveral Act of Par- pealed by that Att; and therefore 
liament : and lad public latutes it ſhould in all reaſon be heats 


41 


13 


10 Mod. 353 | 
But this matter 

of Evidence does 
not appear there. 


LA. Raym. 472. 


Hob. 227. 
4 Co. 76. a. 
Noy as 


14 Pawarz Aers, Ev. Se. 


Plow, 65.% of by the Judges or Jury without being pleaded, for | 
Ce J. 112. the Reaſon already given. 

„ “ But, converſely, on the ſame PR a particu- 

lar Act of Parliament is not taken notice of by the 

if Court, without being pleaded : for the Court cannot 
judge of particular Laws which do not concern the 
whole Kingdom, unleſs that Law be exhibited to the 
Court; for they are obliged by their oath to judge ſe- 
cundum Leges & Conſuetudines Anglie, and therefore they 
cannot be obliged, ex officio, to take Notice of a parti- 
cular Law; becauſe it is not Lex Angliæ, a Law relating 
to the whole Kingdom: therefore, like all other private 
Matters, it muſt be brought before them to Judge 
thereon. 

But a private Act of Parliament, or any other pri- 
vate Record, may be brought before the Jury, if it re- 
late to the Iſſue in Queſtion, though it be not pleaded : 
for the Jury are to find the Truth of the Fact in Queſ- 
tion, according to the Evidence brought before them ; 
and therefore if the private A& brought before them 
doth evince the Truth of the Matter in Queſtion, it 1s 
as proper Evicence to the purpoſe as any Record or 
Evidence whatſoever. 

Nay, fince ſuch Records are nol authentic, it is 
the moſt proper ſort of Evidence: the Error in this 


Matter 


S 


— 
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| \ 
4 a Public Ad. Eſpeciplly as much as Jome eaſe to ſcrupulous 
it virtually affect all perſons in GConſciences in the exerciſe of Re- 
the kingdom ; ſetting them at li- ligion may be an ęffectual means 
berty and giving them a legal to unite their Majeſties Proteſtant 
right to become Non-conformiſts i Subjefs in intereſt and affec- 
they are fo diſpoſed. And the tion.” =—Neow is it poſſible to con- 
N preamble of the Ad mentions ano= ctive that . . . this can be a pri- 
| ther confideration which is of the vate Act. APPENDIX 7 Dr. 
| . public Nature. © Foraſs FuRNEaux's Letters, 
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Serc.Exzurrions from Con, or Sr. Lxw io be EAD ID. 


Matter was founded upon the old Notion, that the Jury 


could not find an Act of Parliament, or other Matter 
of Record: which is falſe; for the Allegata to the 


Jury, ſays Hobart, are every thing that is alleged and 


% proveable, which makes to the Iſſue. 

If an Action or Information be brought on a penal 
Statute, and there is another flatute which diſcharges 
and exempts the Defendant from the Penalty, this 
ought to be PLEADED, and cannot be given in Evi- 
dence on the General Iſſue: for the: General Iſſue is 
but a denial of the Plaintiff's Declaration; and the 
Plaintiff hath proved him guilty when he hath proved 
him within the Law upon which he hath founded his 


Declaration; ſo that the Plaintiff hath performed what 


he hath undertaken: but if the defendant vould ex- 
empt bimſelf from the Charge of the Plaintiff, he ſhould 
not have denied the Declaration; but have ſhewn the 
Law which diſcharges him. ; 

Another Difference is taken where there is a ſaving 
Proviſo: © and this is to be diſtinguiſhed : for where 
© the ſaving in the Proviſo is MarrER of Fact” it 
may be given in Evidence on the GENERAL Is8vs : be- 


cauſe if the Party be within the Proviſo, he is not guilty. 


” 
* 


-” ef. mw» - $4.2 
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May it not 1 be concluded 
that the AcTs forthe REVERSAL 
of the ATTAInDERgf Ld. Rus- 
SEL and of SYDNEY are notwith- 

ftanding their form and their ap · 
parent termination in the indivi- 


dual 2 * properly puBLIC 
Acrs; being DECLARATORY of 


the Common RI r of every 
Man in like Caſes, and of Pxix- 
EIPuES of the moſt "conan im- 


2 R. Abr. 653. | 
W. Jones 330» 


porrance in the ConsSTITUTION 


of our CRIMINAL Law. As 
much therefore Public as the vn 
for the Rewerſal of the 
againſt HAMPDEN inthe 27 
Ship Money; which is ri 


printed among the Public 4027 


and to this Vindication o 
mories of theſe heroic. 


the Me- 
en and of 


our Laws, by the Voice ye: Par- 
liament, ought equally to have 


VS 
L 
— 


9c. 14 


Syxc. Exempt. or Avoinances 10 be pleaded. 


on the body of the Act on which the Action is founded, 


and if an Action of Debt be brought againſt a ſpiritoal. 


perſon for taking a Farm, the Defendant pleads © that 


he was not poſſeſſed of or held the Farm contrary to the 
Form of the Statute.” Upon this Iſſue joined, the De- 
fendant may give in Evidence that it was for the Main- 
tenance of his Houſe ROS: to the Proviſo of the 


Statute. 


But where it is a Dory of Law it muſt be pleaded 
« az a ſpecial exemption.” Thus upon an Information 


of the 53 and 6 E. VI“ againſt Ingroſſing, the Defend- 


ant cannot give in Evidence a Licence of three Juſti- 
ces of the Peace according to the Proviſo in the Sta- 


- tute * in ſupport of the General Iſſue:“ becauſe he- 
ther there be a ſufficient Authority is a Point of Law, 


vo cannot be given in Evidence without pleading it. 
And generally, Public no Jeſs than private Statutes ' 
ought to be pleaded when they make void legal ſo- 
lemnities, or take away the compulſion to the per- 
«formance of a Contract.“ For in this caſe the Con- 
ſtruction of the Law is not that ſolemn Contracts ſhall 


be deemed perfe& Nullities, but that they are voidable 
on Principles of Public ſecurity and Peace” by the 
parties prejudiced by thoſe Contracts, when they ſhall 


* duely challenge that privilege of Exemption which 
the Law ſuffers them to claim; duely challenge it, 
sin reſpect, at leaſt, of legal Forms and ſolemnities; 
„ fo that under the General Iſſue the Plaintiff may not 
& be ſurprized by Evidence, which from the coutſe of 
„the Proceedings he is not prepared to encounter 

* on equal Terms.” And farther, another Reaſon of 
this Conſtruction ariſeth from the Rule, that Any 


© one 


= 


been. And thut is well expreſſed the Point of Law be never ſo * 
aubat characterixes a public AF cial, yet if it relates equally to all 
in aan of GILBERT © If it is a GENERAL LAW,” 


do IRE. Is EE eo ER CRE 
* k 


Tas ParxcieLE which governs this Ruts, 17 


te one may renounce a Right introduced for his 


« own Benefit.” Quilibet renuntiare poteſt Juri pro ſe 
introdułĩo. Where any perſon has benefit by a Law, he 
may renounce that Benefit if he will, and refuſe to take 


Advantage of it. Now a Man who by pleading 


A generally, denies the Fact of the exiſtence of a Con- 


e tract virtually, by ſo doing relinquiſhes a Right of 

e claiming privilege to avoid the Contract. Thus, on 

« Action of Aſſumpſit for a imple Contract Debt, a 1 

© Man pleads not—Guilty, which is denying the exiſt ., l. 1 
«* ence of ſuch Debt or undertaking ; he ſhall not give 

ein Evidence that he did not undertake within Six 


Tears; for this ſpecial circumſtance ſupports not 


<« his Plea; ſince that was a Denial, generally, of the 
< undertaking; this a ſubſequent Matter foreign to the 
« Undertaking which confeſſes and avoids it: within 
this exemption therefore he muſt bring himſelf by 


| © pleading it, and thus enabling the Plaintiff to go to 


( 


| 


| 


| 


certainly muſt * be referred” to the ſame Judicature, 
Therefore you cannot give the Act touching uſvurious 
Contracts in Evidence on the General Iſſue; nor will 
notice be taken of it without pleading ; but, though 75 
a General. Law, it ought to be pleaded. So of a 
C 


<« Iſſue on the real point on which the Defence is 
grounded.“ 

* And farther,” as what Solemnities ſhall conſtitute | 
a legal Contract is Matter of Law, © fo and much 
more is it” how the effect of thoſe Solemnities ſhall 
be defeated and deſtroyed by © legal Exceptions :” 
and therefore when any Action is founded upon a ſolemn 
Contract or when any Contract apparently in force 
eis to be ſuperſeded by legal Limitations as in the firſt 
<* ir.ſtance the Specialty of the Contract is” offered to 
the Court that it may appear whether legally made, 
ce ſo for it's Avoidance the ſpecial Claim of Exemption 
« by Matter of Law ſhould be offered to the Ceurt 
« that it may appear if it be legally” defeated. Both 
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—— 


| ® Cowp. 17. 

K ones v. Ran- 
dall, Hil, 14 
Geo, 3. 


Corres of Mixurzs of JourxaLs of the Lords. 


Fine made vorD by the ſtatute of Weſtminſter 2. c. 1. 


e for” it is conſtrued voidable only © on pleading,” 


So of a Recovery by a Wife with a ſecond Huſband : 
made void by 1+ H. VII. but conſtrued voidable 


only in like manner.“ 


So the 23 H. VI. c. 10. of Sheriffs Bonds cannot be 
given in Evidence on the General Iſſue 3 but ought te 
be pleaded. 


SECTION V. 
Copizs of MinvuTts of Journals of THe Hos 
of Lonps. 


« Tt is here proper to mention thoſe Records which 
te appertain to the higheſt Judicature eſtabliſhed by the 
« ConSTITUTION. In a Caſe where a Copy of the 


Minute Book of the Hovss of Loxps was offered in 


Evidence, and objection made to the receiving of it as 
« ſuch; Lord Mansfield expreſſed himſelf to this effect, 


„ «© The MinuTEs of the Judgement are the folemn 
 « Judgement itſelf :* Not a Word is added upon the 


% TouRNALs. And a Cory of them may certainly be 


* read in Evidence: for the inconvenience would be 


« endleſs if the Journals of the Houſe of Lords were 
to be carried all over the Kingdom. Formerly a 
% doubt was entertained whether the Mixurzs of the 
« Hovse of Commons were admiſſible ; becauſe it is 
t a Court of Record, but“ thoſe” of the Hovss 
* of Lok os have always been admitted even in criminal 


® Caſes *,” 


e 


\ 


— 


COPIES of other RECORDS; 1 


SECTION vi. 


1 We are now to ſpeak of the” Cores of all other 
Recoxps : : and they are twofold. 


1. UNDER SEALs 


2. Net under Seal. | 10 Mod. 125, 6. 


FirsT, ander Sal.: And theſe are called by a 


particular Name, ExEMPLIFICATIONS, and are of 


better Credit than any ſworn Copy. For the Couzys 
of JusT1cs that put their Seals to the Copy, are ſup- 
poſed more capable to examine and more exact and 
critical in their examinations, than any other perſon is 


or can be: and there is more Credit to be given to 


their Seal than to the Teſtimony of any private perſon. 


EXEMPLIFICATIONS are twofold. 
1. Under the BROAD SEAL. 
2. wn the SEAL of the Cour. 


Under the Broad Seal, W are of 314. 145, 6 
themſelves Rxcoxbs of ibs greateſt Validity: and to rg 5 
which the Jury ought to give Credit under Penalty of 
an Attaint: for there is more Faith due to the moſt 


ſolemn Atteſtations of Public Authority than to any 


other Tranſactions whatſoever : and therefore a F alſifi- 3 Ing, 75, 6 


25 E. 3. St. 3. 
cation in this Caſe is High Treaſon. rig. wut 6. 
Pe 2 


When a Record is exemplified under the Ga zAr SEA 3 lot. 173. 
it muſt be, either a Record of the Covar of CAN cxRx, 


Or 


C 2 


20 


2 Inf. 173. 


Sid. 140. 
ndr. 118. 
Pi, Com. 411. 
as 


7 L. N. P. 227. 


Exzurfiricarioxs under GR. SEA: Seal Count. 


or be ſent for into the Chancery z—which is the Centre 
of all the Courts; by a CERTIORARI ;—and from thence 
the ſubjects recerve' a Copy under the Atteſtation of 
the Great Seal. For in the firſt Diſtribution of the 
Courts, the CHAN cERY held the SraL from whence 
Authority iſſued to all Proceedings: and thoſe Proceed- 
ings can not be copied under the Great Seal unleſs they 
come into the Court where that Seal is lodged. 


W hen any Record is exemplified, the whole muſt be 
exemplified; for the Conſtruct ion muſt be, from the 


vicw of. the whole Martict taken together. 


Under Sz Ax of the Courr. 


The ſecond ſort of Copies under Seal are the 
ExEMPLIFICATIONS under the SEAL of the Court: and 
theſe ate of higher Credit than a fworn Copy, for the 
reaſons formerly given. (&) 


„ EXEMPLIFICATIONS and inſtruments quæ fibi ipſa 
« faciant Fidem to be delivered to the Jury to take 
« out with them.” 


Theſe ExEMPLiFicaTiIONS, and all other under 
Seal, ſhall be delivered to the Jury to be carried wit“ 
them, but ſworn Copies ſhall not; for we have ſhewn 
in „Tur Covxr or Cnaxckkr,“ that the invention 
of Scaling was firſt advanced inſtcad of Coins them- 


oy . *** 


— 


(4) Yet an Exemplifi-ation cf a the Law they are ſub ject to raſures 


private Deed ſhall not be aamit- and interlineations, and cught to 


ted in Evidence where in the be produced themſelves as the b:/t 
Cuſtody of the party though under Evidence of the Contraft, I! is 
the Bread Seal : for being in pri- to the Exemplifications of a Record 


vate Cuſtody and not in that of that this high Credit is given. 


o 


ſelves z 


InSTRUMENTS which make themſelves Cxxbir to be 
taken out by the Jury. 


ſelves; and that from thence it began to be made uſe, 


of by way of Atteſtation; and from, the Example of 


the King it began to be uſed in all the Courts of 


Juſtice for the Atteſtation of their Tranſactions; and 
from the ſame Example it began to be uſed by private 
Lords of Manors for the Authenticating of their 
Grants, and for Tickets inſtead of Pieces of Money; 
and from hence Impreſſions were deviſed with diſ- 


tinctions of Arms and of Families, and theſe were 
perfectly known in the Neighbourhood, and therefore 


are always delivered to the view of the Jury, and the 
Jury are allowed to carry them away with them as the 
Acts of the moſt remarkable Solemnity, that the moſt 
folema Acts may make the laſt Impreſſion, 


But the Chirograph af a Fine, a ſworn Copy, or 


any other Writing, though it may be given in Evidence, 
yet it ſhall not be delivered to the Jury: for theſe. 


have no intrinſic Credit in themſelves, and the Jury 
of themſelves-are not ſuppoſed to rake notice of them : 
—they have no Credit but what: they derive fram 


ſomething elſe—viz. from the Oath of the perſon who 


atteſts them, or fram ſome preſumption in their favour : 
ſo that they receive their Credit from ſome Acts in 


Court; but do not carry it along with them; and 
therefore cannot be removed aut of Court with the 


Jury. But things under Seal are ſuppoſed to have an 
intrinſic Credit from the Impreſſion of the Signature: 
and are ſuppoſed to be known to the Jury in ſome 


meaſure, and therefore are very conveniently lodged 


io their poſſeſſion to diſcern of them: But of wruings 
x | Gy that 


21 


Sid. 145. 


Sid. 146. 
Hardr. 118, 9 · 
Pl. Com. 411. 4. 
Bur. R. 147. 
Say. R. 298. 

A Commiſſion 
under the Ex- 


6 chequer Seal, 


(though of In» 
ſtruction not of 
entitling), is 
Evidence though 


not concluſive, 


pet, however, 


admiſſible. 


$14; 146. 


Of Szars Punic and Private. 


that are not under Seal; the Jury can make no Diſcern- 
ment of their own: their Credit muſt totally ariſe 
from ſome Act in Court, and therefore they can not be 
put in the Power of the Jury. | 


— 


8 Of Szals PuBLic and Private. 15 


But here the Diſtinction is to be made between 
Stars of PusLic and Seals of Private CRxorr: for 
Seals of Public Credit are full Evidence of themſelves 
without any oath made: but Seals of Private Credit 


are no Evidence, but by an Oath concurring to their - 


Seals of Public Credit are the Seals of the King and 


of the Public CouxTs of JusTice time out of Mind: 


Now theſe Courts make a part of the Law and Con- 


ſtitution of the Kingdom, and have their ſanction in 


that immemorial Uſage that is' the Foundation of the 


Common Law; And” the Seals of theſe Courts 


are part of the Conſtitution of the Courts themſelves : 
and, by conſequence, the Courts and the Seals of the 
Courts are ſuppoſed to be known to every body : ſince 


they are equally entitled to that ſuppoſal as any other 
Cuſtom or Law whatſoever. | | 


So the Seal of a Court created by Act of Parliament 
is of full Credit, without farther Atteſtation : for the 
Act of Parliament is of the ſame Notoriety, “pre- 
ſumptively,” as the Common Law: and therefore 


the 
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the Court and the Seals, thereby created are ſuppoſed 


to be”? univerſally known. 

( But the Seals of private Courts or of private Perſons 

0 are not full Evidence by themſelves without an Oath 
. ſupporting their Credibility: for it is not poſſible to 


ſuppoſe theſe Seals to be univerſally known: and con- 
ſequently, they ought to be atteſted by ſomething 
elſe ;—by the Oath of ſome one who has Knowledge 
of them ; for what is not of itſelf known muſt be made 
| | known aliunde. And when the Seals are thus atteſted 
| they ought to be delivered in to the Jury: becauſe 
though part of their Credit ariſes from the Oath that 
gives an Account of their Sealing, yet another part of 
their Credit arifes from a Diſtinction of their own 
Impreſſion; for, as I ſaid, antiently every Family had 
it's own proper Seal as it is now in Corporations ; and 
by this they diſtinguiſh their manner of contraQing 
one from the other; and by falſe Impreſſions of their 
Seals they diſcovered a Counterfeit Contract; and 
therefore it was not the Oath but the Impreſſion of 


the Seal accompanyisg it, that made up the complete 
Credit of the Inſtrument. ( 


But fince in all private Contracts the Diſtinction of 
Scaling is worn out of uſe, and men uſyally Seal with 
any Impreſſion that comes to hand, to be ſure there 


— 


(4) 8 Ed. I. Henry de Per- found ſealed therewith after that 
oint came into the Cha 2 of time, the ſame ſhould be of no 
B „ and publickly declared value or efecł. which Proteftation 
he had left his Seal, protefling wat regiſtered accordingly. Ful- 
that if any ſnfirument avere LIA's Worth, Nottinghamſhire, 
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3 Ink 173. 


Corrs not under Sea! 1. Sworn. 


muſt be Evidence of putting the Seal; becauſe at this 
day, little can be diſcovered from the bare Impreſſion: 
tand ſince the Witneſſes Names are inſerted in the 
Contract, unleſs they appear to prove the Contract, there 
is not the utmoſt Evidence that the Nature of the 
Thing * ſuppoſes:” for their not appearing is a 
Preſumption that they never were privy to any ſuch 
Tranſaction. But of this hereafter, | 


SECTION VI. 
Cor ixs not under Seal. 


The Szconp Sort of Copiks are thoſe that are net 
under Seal : and theſe are of two Sorts: 


1. Sworn Copies. 
2. Office Copies. 


FirsT, SWORN Corrs : theſe muſt be of the Re- 
cords brought into Court on Parchment : and not of a 
Judgement on Paper ſigned by the Maſter ; though 
upon ſuch Judgement you may take out Execution : 
for it does not become a permanent Matter till it be 


delivered into Court, and there fixed, as Memoranda 


or Rolls of that Court; and until it be a Roll of that 
Court it is transferable any where, and ſo doth not 


come under the Reaſon (n) of LAw that permits vs to 
give a Copy in Evidence. 


When a Man gives in Evidence the Sworn Copy of 


a Record he muſt give the whole Copy of the Record 
in Evidence : · for the precedent and ſubſequent Words 
and ſentence may vary the whole Senſe and import of 


the thing produced, and give it quite another Face: 


** 
— 


(m) It is with reference chiefly ** Ratione Legis, ipſa Lex ceſſat:“ 
to this and fimilar Caſes where for to poſitive Inſtitutions this 


2 General Rule rejults from Prin- Maxim dues uot appiy, 


ciples that it is /aid © Ceilante 
and 


2. Orriex Corus. 25 


and therefore ſo much at leaſt ought to be produced 
as concerns the Matter in Queſtion. 
2. Orriez Corixs. 


Here the : Difference is to be taken between a Copy 
authenticated by a Perſon truſted to that purpoſe, for 
there that Copy is Evidence; and a Copy given out 
by the Officer of the Court that is not truſted to that 


purpoſe, for that is not Evidence without proving it 
actually examined. 


The Reaſon of the Difference is, —that where the. 
Law hath appointed any perſon for any purpoſe, the 
Law muſt truſt him, ſo far as he acts under the Au- 
thority that the Law bath lodged i in him; otherwiſe it 


would be to give Credit to him and to another Officer 
at the ſame time. 


Therefore the Chirograph of a Fine is Evidence to l com. 10. 
all perſons of ſuch Fine; for the Chirographer is ap- | 
pointed to give out Copies between the parties, of 

_ thoſe Agreements that are lodged of Record: and 


therefore his Copy muſt be admitted as Evidence with+ 
out Diſpute. 


So where a Deed is enrolled, the Endorſement of that 34.4, b. 
Enrollment is Evidence, without farther proof of the $i: 
Deed ; becauſe the Officer is entruſted to authenticate 
ſuch Deeds by Enrollment: and when ſuch Officer 
endorſeth that he hath done it purſuant to the Law, 


then the Law, which entruſted him with the Authority 
of pho it, ought to give Credit to what he has done. 
But 


Pound, H. Af 
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Diſtinftion where Cus ropr only; and where Power of 
authenticating Cores. 


But if an Officer of the Court, who is not entruſted 
for that purpoſe makes out a Copy, they ought to 
prove it examined : the Reaſon is, becauſe being no 
part of his Office he is but a private Man : and a pri- 
vate Man's mere writing or word ought nat to be 
credited without his Oath, * 


Therefore it is not enough to give in Evidence a 
Copy of a Judgement, though it be endorſed ta have 
been examined by the Clerk of the Treaſury ; becauſe 
it is not part of the neceſſary Office of ſuch Clerk: for 
he is only entruſted to keep the Records for the Benefit 
of all Mens Peruſal, and nat to make out Copies of 
them. | 


So if the Deed enrolled be loft, and the Clerk of the 
Aſſize makes out a Copy of the Enrollment only; this 
is no Evidence, without proving it examined: becauſe 
the Clerk is intruſted to authenticate the Deed itſelf by 
Enrollment, and not to give aut Copies of the En · 
rallment of that Deed. 


a * 


Where a Fine with Proclamations is to be a Barr to a 
Stranger, there the Proclamatians muſt be examined 
from the Roll: for the- Chirographer is authorized by 
the Common Law to make out Copies to the parties 
af the Fine itſelf: yet is not appoimed by the Statute ta 


. 


* 


W 


n teftimonio non credityr nifi jurato. 


Copy 


Of Losr Rrconůs: 4% 1 


Copy the Proclamations ; and therefore his Endorſe- | 
ene on the Back of the Fine is not binding. 


SECTION VIII. 
Of Lose Rxcon bs. 
Where a Rxconp is loft, a Cop v of it may be given Yet; = 
in Evidence without ſwearing a true Copy ; for the Re- 1 . 

cord is in the Cuſtody of the Law and not of the Party; $a. 215. 
and therefore if loſt, there ought to be no Injury ariſing 
to the Party's private Right: and conſequently if it 
be loſt, the Copy muſt be admitted without ſwearing 
any examination concerning it; ſince there is nothing 
with which the Copy can be compared, and therefore 
it muſt be preſumed true without examination. 

But in ſuch Caſes as theſe, the Inſtruments muſt be Mod. 1, 
according to the Rules required by the Civil Law; nos Im 
They muſt be vetuſtate Temports, Judiciaria Cognition, 
roborata. 

So the Copy of the Decree of Tythes (#) in London Vent. 255. 
has been often given in Evidence without proving it a 
true Copy ; becauſe the Original is loſt, 

So a Recovery of Lands in Antient Demeſne was tv. 
given in Evidence where the Original was loſt, and 


Poſſeſſion had gone a long time according to the Re- 
covery. 


SECTION: IX. 
Of Tus MANNER 
in which 
A Racoko 13 Evivence. 
Hog) thus ſhewn now the Record is to be given ö 


1 a 


— 


(a) In the Rei wu VIII. it was about @ Century old 4. 
it a of this x Authority. 5 | 


in 


* 


Bd 143, 6+ 


$tyls 23, 
Lid. 145e 


Where Recoxn to be produced to the Court; and 
| where to the Jury. 


in Evidence by proving a Copy, we muſt next ſee in 
WHAT MANNER and in war CAsEs they ought to be 
EVIDENCE. 


And here, in the firſt he it regularly appears 
that where the Record is PLEADED and appears in the 
Allegations it muſt be tried on the Iſſue Nul. Tier 
Recorp; but where the [flue is upon Fact, the Re- 


cord may be given in Evidence to ſupport that Fact. 


But out of this Rule there is “ an apparent Ex- 


ception which indeed is rather a part of the Rule 
« itſelf fully ſtated” that where the Record is Induce- 
ment and not the Gis r of the Action, thefre it is not of 
itſelf traverſable; and therefore though it be upon the 


Pleadings, yet ſtanding as an Allegation not concluſive, 


sit is SUBSTANTIALLY NOT PLEADED?” and therefore 
muſt be given in Evidence on the Proof of the Action. 


When the Iſſue is Nor TiEL Recon, the Record 
if of another Court, muſt be exemplified by bringiog ir 
in Sus Pept S1G1LL1 of that Court; but where offered 
to a Jury, any of the IONS Topics are Evi- 
5 8 8 

« Where a Record is collateral to the Iſſue, you muſt 
« firſt prove all the circumſtances neceſſary to give 
« operation to the Record as between the parties.“ 
Thus, to a RECov ERL, it is eſſential that there be a 
Tzxaxr to the PIB © the perſon thus ſued muſt 


bo 


Where Facts to be Proved fo ſupport the OPERATION , 29 
of a Record, | | 


a 


© be ſeized of ths Freehold ; and 3 in a modern Reco« 
by very this ſeizin mult be proved.” 


« But” where a Recovery is antient, you need not 
prove any Seizin in the Tenant to the Pracipe; for in 
an antient Recovery the Preſumption is for the Reco- 

veror; * who” ſhall be ſuppoſed ſeized at the time of 
the Recovery, fince he hath been ſeized ever ſince, 


* And now by the ſtatute 14 G. II. c. 20. § 4. 
* conformably to the ſpirit of the common Law, if 
the Recovery itſelf do not appear to be entered, or 
« be not regularly entered on the Record, yet the Deed 
eto make a Tenant to the Præcipe, and to declare the 
„ Uſes of a Recovery ſhall, after a Poſſeſſion of 
« TwenTy Years, be ſufficient Evidence in behalf of 
te a Purchaſor for valuable Conſideration, . 8 


* "PR. 5 
Boe es N I-28 
- 


N And notwithſtanding the legal Freehold be veſted 

| * in Leſſees, thoſe entitled to the next freehold in re- 
* mainder or reverſion may make a good Tenant to the 
* Pracipe; and the Deed or fine creating ſuch Te- 

* nant, though ſubſequent to the Judgment of Reco» 
« very, yet, if of the ſame Term, ſhall be valid.“ 


And before the Act, Tenant for Life, the Remain- 3 
der in fee, and he in the Remainder in fee ſuffers a 235: 1267. 


Common Recovery with /ngle Voucher, and the Re- 


1 


Ex Diuturnitate Temporis omnia præſumuntur ſolenniter 2.0. 


covery 
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a · R. Abr. 396. 


Facrs to ſupport a RxcoyExY. 


covery is antient; and it was objected that Part of 
e the Lands were leaſed off for Life, and that for 
« thoſe Lands there could be no Tenant to the Præ- 
< cipe** but in Regard the Poſſeſſion had followed for 
ſo long a time, the Court ſaid, they would Þreſume a 

ſurrender. 
. « Tenant for Life merely, cannot ſuffer a Recove- 
« ry to affect the Entail. And further, if Tenant 
for Life, and the Remainder-man in Tail, join in a 
common Recovery with SincLe Voucas, this will 
not bar the Entail: for in this Caſe the PRE is 
brought againſt them both as JoinT-TENnAnTs: now 
he in Remainder hath no immediate Eſtate of Free- 
hold in him, and “ therefore“ is not Tenant to the 
Paci E: and “ conſequentiy is not bound by the 
Recovery had againſt the Tenant for Life, unleſs he 
come in upon the Alp PRAVYER; though the Remain- 
der is turned to a Right by ſuch Recovery. | 
But if there be Tenant for Life, the Remainder in 
Tail © and the Præcipe be brought againſt the Tenaut 
„ for Life (or a Tenant of the Freehold otherwiſe 
* made for the occaſion, by the ſaid Tenant for Life,) 
e and he vouches the Tenant in Tail, who vouches 
© over the Common Vouchee, then on this DovsLE 
« Voucues” he in Remainder is barred, becauſe he is 
as properly called in as Vouchee as if he had been 
called in on Px AV RR of Arp of Tenant for Life; and 
then. when he takes up the Defence and makes De- 
fault, then he muſt be barred by the Judgment for 
want of Title appearing; for when any perſon is pro- 
perly in Court and doth not defend his Title, he is as 
2 properly 
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properly barred as he which hath no Title at all; and 

when Tenant in Tail is barred for want of Title, the 

Iſſue can never after recover in his Formedon. (o 5 
| 4 So in a Fixx, if it be pleaded, and the Defendant 

„in his Replication allege, that partes finis nil babuerunt, 

that it was levied by thoſe who had no intereſt in Comm 2. c. 2. 
* the Eſtate, this will be good to bar the operation of | 

s the Fine, if it be by Common Law]; but not ſo if it 

* be a Fine with Proclamations under the ſtatute, 

for that ſhall bind the Parties and all who claim 

* under them, and ſhall alſo, if no Claim be made 

« within five years, bind STR Anczrs. With theſe 

„ exceptions, that if they had not a preſent Right at 

* the time levied, or were under impediment of ſuing 

„ ſuch Right when the Fine was levied by reaſon of 

© coverture, abſence beyond Sea, inſanity, or impriſon · 

*<© ment, the Non Claim ſhall be computed only from 

© the accruer of the Right or Removal of the Impedi- 


* ment.“ | 
| S. IX. Title 2. 


Or VIRPDIers. | 
Is a VerpicTt BE HAD ON THE SAME PoINT, AND 
BETWEEN THE SAME PARTIES, IT MAY BE GIVEN 
in Evipence, though the Trial was not had for the 
ſame Lands, 
The Verdict ought to be between the ſame Par- 
ties, becauſe otherwiſe a Man would be bound by a 2 
Deciſion when he had not Liberty to croſs examine: Paſch. 1700, 
and nothing can be more contrary to natural Juſtice 
than that any ſhould be injured by any determination 
he was not at Liberty to controyert, for that is to 
(e) Smyth v. Clifford, E. to bar B's Remainder in tail, ſub- 
27 G. III. T. R. 738. A. Te- ſeguent to the entail on his Sons. 
nant for Lit; Remainder to B. This is no forftiture of the Eſtate 
fer Life; Remainder to firſt, &c. of A. or B.; the prior Entail it 
Sons of B. in tail; Remainder to not devefted by it; and it is 4 


B. in tail: A. and B. by {eraſe good Recovery to bar the Entail 
and releaſe make a Tenant to the of B, | 


præcipe, and ſuffer 4 recovery 


ſet 


2 - 
_ * 


| 32 


id. Str. 308. 
3. Str. 1151. 
Carthe 79, 181. 
x Mod. 386. 

* Jones 221. 
2 2 Mod. 142+ 
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284. 325. 


Ex. Rel, 
Mr. Phipps 
1709, 


a Venter Ev. on the Sanz Polxr; between the Sau 


Paris. 


ſet up a Deciſion 1 ſo far „ as te- 
ſpects the Parties, in Prejudice of a Cauſe that 


is under Examination. Beſides, one that is not party 


to the Trial has no Redreſs for the Injury if the Ver- 


dict were falſe ; for he can not have an ATTaAinT; 


and therefore ought not to be injured by the Verdict. 


But it is not neceſſary that the Verdict ſhould re- 
late to the ſame Lang: for the verdi& is only ſet up 


to prove the point in Queſtion, and if the verdict be 
upon the ſame Queltion, then it is no doubt a good 
Evidence. 


CAsEs illuftrative of the preceding Principle. 


In an Action of Treſpaſs the InpicTMenT for the 
fame Treſpaſs and Verdict thereupon” ſhall not be 
given in Evidence, if the Inditment . were not other- 
«© wiſe proved than” by the Party's own oath: for if 
the Party's oath be no Evidence in his own Cauſe (as 
we ſhall hereafter ſhew that it is not) then can not th- 
verdict be any Evidence, that is founded only on the 
Party's own Oath; for what cannot be Evidence di- 
realy, can't be made Evidence, by any ſuch Circuity. 
But where the Verdict on the Indictment is founded 
on other Evidence, beſides the Party's own oath, 


there, that Verdict may be given in Evidence: for 
there, this Verdict ſeems to be under the ſame Gene- 


ral Rule with all others; and there the Judgment of 


twelve Men on the Fact“ hath” ſway in the determi- 


nation of the ſame Fact, whether the verdict be on 


Iadictment or Action: But yet it may be objected, 


that the Fact might find Credit from the Party's own 
Oath which ought not to ſupport the Action: and 


ſince the Evidence is ſo intermixed that it doth not 


N appeal 


| 


VID r on InvicT. 


appear on what it was founded, the Verdict can not be 
produced in corroboration of the Evidence on the 
Action. i 


— 


It is true, this doth in part take off the force of ſach 


Evidence: for, as where a Verdict is produced in Evi- 
dence, it may be anſwered, that it did not ariſe from 
the Merits of the Cauſe, but from ſome formal Defect 


in the Proof, and that makes it no Evidence towards 


gaining the point in Queſtion; ſo a Verdict may be 
diminiſhed in point of Authority, by ſhewing that it 


Vas in part founded on the Oath of the party in- 


tereſted in the Action; and the Jury are to reſpect it no 
farther than as they preſume it given and ſupported 
by the Credit of other Teſtimony not concerned in 
the Cauſe. „ \ | 

Yet others have ſaid, the Verdict given on the In- 
dictment can not be given in Evidence: ' becauſe, on 
that Proſecution, there is no liberty left to the Party to 


attaint (&) the Jury, as he hath power to do when in- 


jured in a Civil Action: therefore quere. 


44 EST A * | he > 8 


(#4) The modern Remedy for a 
Verdi againſt Evidence being 
more comprehenſive, more eaſy be- 
Jond compariſon in the mode, and 
not accompanied zvith thoſe dre ad- 
Ful conſequences of hazarding the 
perjury of @ ſecand or the utter 
ignominy and deftrution of the 
Former Jury, on a Point which 
can rarely be ſuppoſed ſuſceptible 
of ſatisfatory Proof, the old Law 
of ATTAINTS is fallen into total 
Diſuſe. It will however be noticed 
in it's place as to the Evidence to 
be received on it. 


-was de vol ved, conſiſted of twenty 
four. Jt ſeems to have been 
thought, that an Atiaint would 
hie in criminal Caſes at the ſuit of 
the Crown ; but the later, and as 


D 


The Jury on- 
"whom this aweful Inveſtigation 


— 


one ſhould think, evidently the more 
conſtitutional opinion is, that as it 
cannot be proſecuted at the ſuit of 
the Sufferer by the Verdict, fo 
neither is the Prerogative armed 
with this tremendous Inftrument : 
but that it is confined wholly to 
CIviL Caſes. Hut againſt the 


malice or corruption which may 


affect a Verdi, there is another 
courſe of proceeding Criminally to 
be. mentioned in its place : though 
happily, in our. times, occafions 


V. Rights of 
Juries vindicat- 
ed in the Caſe 
of the Dean of 


St. Aſapb, p. 11, 
12. | 


have not ariſen on which it has 


been called into exertion. This 
relates to the Crime 4 TWO or more 
of the Furors, without their fel- 
ows being privy. to the Offence: 
and is by Indiftment of Con 


Where 


34 


L. N. P. 2456 


Tr. AT. 1701. 


Vzrpict of Acqu1fTAL, 10 Ev. 


Where there is an AcquiTTAL, AVEervict in 2 
Criminal Caſe, where the Matter was capital, is not 
to be given in Evidence in a Civil Caſe : as where the 
Father was acquitted on an Indiament for having two 


Wives; this could not be given in Evidence in a Civil 


Caſe, where the Validity of the ſecond Marriage was 


controverted z the Reaſon ſeems to be, becauſe much 


leſs. Evidence is neceſſary to maintain the Action than 
to attaint the Criminal, and therefore, the Acquittal 
was no Argument that the Fact was not true. The 
„ Acquittal aſcertains no Fact; and therefore can- 
«* not tend to negative the firſt Marriage, or eſtabliſh 


the ſecond,” j 


If a Verdict be given againſt the Defendant on the 
ſame Point, though another party were Plaintiff, yet in 
ſome Caſes it may be given in Evidence: as if there be 
Trial of Title between A, Leſſee of E. and B. and af- 
terwards there be a Trial of the ſame Title between C. 
Leſſee of E. and B. 3 C. may give the Verdict found 


againſt B. in Evidence on the Trial between him and 


B. for this was the Senſe of a former Jury on the 


Fact. () | ae 


—_— 1 MS CIS, 


. 
* n CES. 3 4 * 


I vill be remarked that 
the Evideme of a former Veraict 
i. generally (except where it is 
directly concluſive) cautiouſly to 
be received by a Jury who are to 
decide on their own Conſcience 
ani not upon that of other Men. 
1f there was clear ana full Proof 
to guide the Opinion of the former 
Jary, another. Jury quill be ſatis- 


fied by like Proof ; if the Evidence. 


Sefore vas doubiful in it's Na- 
ture, mV erdiaawill render it other- 
Nie, while the Fadts remain the 
fame. _ Perhaps there is among 
men in general too great pronene/s 
to be pre, udicated in Matters of 


Fat, and even in points of Cen- 


Y l — 
— — 


Science by the Netions or Deter- 
minations of others, who may have 
been antecedently ſo- prejudicated 
theirſelves, inflead of attending to 


their moſt ſolemn Duty when called 


by the Nature of the Subje& to uſe 
their own. On the whole, though 
the Verdid of one Fury may be Evie 
dence to another, and that Ewvi- 
dence may wary in its real force, 
yet generally it ſeems to be Evidence 
merely admiſſible : it is wiſely li- 
mited by Law within very nar- 
row bounds. In proof of an antient 
Cuftom it is very ſirong. } Se 
DoveLas Introd. 
ELECT. 21. 


If 


Conteſt, 


3 


| Vero; in Eeruzur where Ev. 


=. 


If ** be (m) ** ſeveral” Ejectments brought againft 2 $ Mok 5 5 


ſeveral perſons, though for Lands under the ſame 
« Title, there be a Verdict againſt one, that Verdict 
can not be given in Evidence againſt the reſt: for it 
is the party againſt whom the Verdict is given that 
can have relief by Attaint; in as much as the Reſidue 
are not. prejudiced; and theſe parties ſhall not be in- 
jured by a Verdict, they had not the power to contro- 


vert. This muſt be underſtood of Ejectments in 


the ſtricteſt Senſe, againſt parties that have or might 
have preſumeably an * — to PE in the 
Term created. „ 


For now in Ejectment, * uſed as it is. la 


y, as an (expeditious Form for Trial of the Right, 
 * the: Court will take Notice who the real party is: and 


not let the Rule of. Evidence, reſpecting a Verdict 
between the Parties on the ' ſame: Queſtion, be de- 
«© feated by ſuch a change as merely the Subſtitution of 


* a fictitious Name, when the real Parties are the fame, 


and the Queſtion remains unaltered. For a Fiction 


4 operates only for the a 1 75 wick the Law 
« adopts it. 


„This Principle of Evidenc? may be ocherwiſe ge: 
80 duced and illuſtrated, thus:“ if A, Termor for Years 
recover againſt B. the Reverſioner might give ſuch 
Verdict in Evidence: for it is fit the Reverſidner ſhould 


make ule of the Verdid, and have benefit by it, ſince 


he had been diſpoſſeſſed by the Verdict if it had gone 
againſt the Termor, and his Reverſion would have 


Str. 1151» 
Carth. 79. 181. 
5 Mod. 386. 


2 26 221. 
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ov 
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been turned to a naked Right: and B. has no preju- | 


dice; becauſe he had Liberty to 'croſs-examine the 
Witneſſes or to artaiat the Jury, or to e obtained 
4 a New Trial.“ 


But if there be a Recovery againſt Tab: for L 


1 G 


1 


(*) 1. has been ntceſſary to whith appear to be D % 


correct the firſt: Paragraph in this the Cafe of Locke v. Norborne. 
page, by inferting the Limitations Mic. 3 J. IL 1687. PL 


D 2 


Vanb. Ev. eier Privens wide Dewavarive rin. 
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by. Verdis this 8 Evidence againſt the Reved- 


Fonerz ;f6r the Tenant füt Life is ſeintd in bis bh 


Right, nt de libere lenememto, and the Poſfeſtion is 


3 -Ptoperly his own: and he ds at Liberty to pray in aid 
def the Reverſioberꝭ or not; and the Reverfioner can- 
n dt paſſibiy controvert the Matter where no Aid was 


the Conte verſy. But if he had come in on Aid Pray- 
4 er, then the Verdict had been Evidence againſt him. 
Since Perſons under þ derivative Title, conſequently | 
« come within the Spirit of the Rule. And accorti- 
* ingly, if a Verdict were given againſt I. S. and I. C. 


Alen de 1 N. the Verdict againſt J. S. may be given 


in Evidence againſt I. N.: for the Aliendrion of J. S. 
can nut put I. N. in a better Condition than J. S. was: 
for the Subſtitute of I. S. can but ſucceed in his place, 
und at the time of the Alienation, the Verdict might 
1 1 ile dene nt 1. &. 


But if 4 prefer. a Bill againſt B. ad B. exbibir his | 
Bill in the ſame Matter againſt A. and C.; and a Triul 

at, Law. is directed, C. cannot give in Bridenbe the 
Depoſitions in a Cauſe between A. and B. ; but it 


muſt be tried epics WS: Res move, * for the OO 


2 already Nee 


wt Vet have fm thet an Ach ᷑ᷣ l on. RAFT a) 


« Profecution, can not be Evidence on a civil Suit 
« «© where. the Fact, charged becomes material to be 
« proved: but a Con vieriox may, where the Point 
5 to be ſupporced, by it. comes in ſuch a kind as to be 
« cognizable at the Coinmon Law.” Thus, if a man 


have two. Mixes, and be thereof convicted, and die: 


— — — — — * _ _ 1 ; 
- 0 
* . * — i 
” — A „ , 4 * 1 


+ wiper nn ene. ee e 


SOAR 1 


1 


ie in za Eisdmept would be CONCLYSIVE. bei 


« dence, when the Title turned. on the Valigity of 


n 


Verdiet and. Gonvittion.c can not now. be giyen in 775 
dence; but in this Caſe the Writ muſt go to the 
Biſhop: fer now. the” Point“ is of ectkfialtical 
TIN and 1 is not to be decided at common Law, 


* 74 12 FI 


Byt the verde may be made- an Exhibit before | 


the Biſhop as Proof 4 of che Bigamy, and the eccle- 
6 figftical Court would ire Credit to it as gecibye; 


© being the Judgement of a competent Juriſdiction 


as the Court of Common Law would to the Spiritual = 


« Court upon a Deciſion of theirs on a Matter within 
te their Cognizance. a But of this, more hepegffer. 


1 Record of a Conviction in 4 Civil Cauſe, 
6 cannot be given i in Evidence 0 on a criminal Proſecu- 
« tion,” 3 Yer [SSI B77 


R 47% B37 54 "4 7 
& | 4/ 1 . . , 
Page 5 
als as 

— & wh. + 2 . 

2 r. . 8. 
Cs 8 4 
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I & | 
252 * YH of 4 


Wurkx Evipence 4 4 Vinpier is 258 1 not 


between Parties, on account * the General Nature of 


ble Vulion 15 


On an ancient Verdict, where the CusTon of Tith- 
ing is ſet out, whether it might be given in Evidence 
againſt another Pariſhioner that was not party to the 
Verdict, vas doubted:“ but Lands in Queſtion 


Dig” : | « was 


8. 633 , $9 
— * 


— — —ũü—ä1 . — n—_ —— — . * 


W. 3. at Guild. 
hall. The 14th 


AQs go no lower 


Montgomerie v. 
before the _ 


2 ͤ—— 9 
p 2 — 
Cer TY — — —— —— — — 


Where VæR D. Ev. by ay F /ConcLuvion, quaſi ex 
Confeſſo ;—where in Proof of Uſage, though not inter 


Portes, * * the n tags wa rene he 
Kings re 80 


& was goubred: 11 but by 3 better Opiaicn,? it might 
be given in Evidence: becauſe it appeared to be antient, 
and becauſe there can be no other Proofs but of this 
fore of what was then thought to be the Cuſtom. | 


And 0 71 it ſeems a ſpecial Verdict between other 


Parties ſtating a Wee is Evidence to, prove a 
Deſcent. 


_ And | a Verdict, 1 the 8 * in an 
* Action brought by the Carrier for Goods delivered to 
e him to be carried, ſhall be Evidence on an Action by 
« the Owner againſt the Carrier for the ſame Goods : 

« for it is ſtrong Proof againſt him 1 he had the 
6 Plaintiff's Goods. 


« But a Verv1ct will not be admitted in Evidence 

% without likewiſe producing a Copy of the Judge- 
© ment founded upon it: becauſe, otherwiſe the 
te Tadgement may have been arreſted or a New Trial 
granted: but on an Iſſue directed out of Chancery, it 
<« being not uſual to enter a Judgement in ſuch Caſe, 
« the Decree is equally Proof that the Verdict is 
« ſatisfactory and ſtands in force.” 


i « ff has wen held ® that in an Information by the 
Attorney General for the King, when the Jury are 
ready to give their Verdict, the Attorney General may 

withdraw a Juror: for © that” it is part of the Pxz- 
| ROGATIVE, and in the room of the Non-ſuit of the 
ſubject, for the King cannot be Non. ſuit being always 
in Court: and, © farther,” this DiſtinRion prevails 
on the general Reaſon of the King's Employment for 
is = the 


PazR0GATIVE of 4 Ven. not admitted in 
PasJ. of a SUBJ. 


the Public Safety: and therefore, if he bath failed | in 
any point of Proof, ſo that Diſadvantage may be ex- 


pected from the Verdict, it ſhall be at his Election, 
whether he will receive the Verdi or not: and in a 
ſecond Information, none of the firſt Jury ſhall be ad- 
mitted to give in Evidence that they were agrecd in 
their Verdict: for thereby, © if it were permitted,“ 


the King might be © indirectlyꝰ diſpoſſeſſed of the 
Benefit of his Prerogative. 


But if the King alien the Eſtate on which the Trial 


was had, ſo that it comes into private hands; there, 


on a ſecond Trial between private perſons, 'the Agree- 
ment of the Jury may be given in Evidence: for the 
Preregative is annexed to the Crown, and cannot ex- 


tend to any private perſons; and theref-re, they take 


the Eſtate wich the Diſadvantage of a Verdict againſt 
them. | 


« But 2 Verdict cannot be thus avoided in cri- 
* minal Caſes; for there the Party muſt conſent 
« to the wichdrawing of a Juror: fince ke is in 


Character and Eſtimation fo highly intereſted: and | 


«hath a Right, if he ſo prefer, to entitle himſelf to a 
« folemn Acquittal by his Peers“. (#) 


| « As a Verdict can not be given in Evidence with» 
out the Record, ſo neither can an Agreement of the 
„Jury to have found for the Defendant be given in 


La OE. & + * — * " > * »*—— 


—— — 


Quo fieri * veratur per direc- where a Fury a0. . 


tum, vetatur etiam per obliquum. 


Lex Communis ita Regis 


Prærogativam circumſeripſit ut 
ne cujus hæreditatem famamye 


lædat. 


charged with the Iſfue, and the 
Indictment opened, before Rvidence 
given, a Juror was withdrawn 


by Conſent of the Attorney General, 


in order that the 2 might 


And the De- ad to the arti 
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Caſe of Alex. 
Kinloch and 

Sh. Kinloch, 
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Of Warrs. 
« Evidence, in the Caſe juſt ſtared, againſt the King's 
« Alienee, without a Record of 1 r OR on 


eee lat 


SECTION * 


| 07 Wart. ] 
We have now treated of legiſlative Records; of 
« judicial Records, either as the Acts of the Parties 


e ſolemnized by the Court, or as the Sentence of Law, 


« on Trial: the next ſpecies of Record requiring Con- 
« ſideration, are WZrrs, Prerogative, or Judicial. The 
« Prerogative are either, of RicuT, as 1. the WRIr 
« of EzzcTion to PARLIAMENT in behalf of the Con- 


- © Mon WEeaL ; 2. the writ of Manpamous; or, 3. BY 


«lt Gnarta, of which ſomething is to be ſaid hereafter.“ 


» Wearrs judicial, are Gither 
I. Original. | 


2. Of meſne Proceſs. 
3. Of Execution. 


* WriTs original iſſue out of Crancezr, and are 


* the Foundation of the ſuit.” 


When a Writ out of Court is only 8 to 1 
Aion, the taking out of the Writ may be proved 
without any Copy of it; becauſe poſſibly it might be 
not returned, and then it is no Record, and therefore 


the Copy of it is not required; but where a Writ it- 


ſelf is the G1sT of the Action, you muſt have a Copy 
from the Record; in as much as you are to have the 
uttermoſt Evidence the thing is capable of. 

« A Wait of Mesxne Process is that which iſſues 
« to ſupport the ſuit from it's Commencement to It's 
ultimate Concluſion. 
4 Of this Nature the Principal is the Capias ad _ 

t gondendum, to bring a party into n by Arreſt to 
< anſwer to the ſuit, 

< The 


Privilege of 'Houſe'on it of me ſne Proceſs, 4 


The Bailiff on meſne Proceſs cannor|Juftify' break- been = 
© ing open the 0v72r Door of an Houſe to execute” . 25 0. III. 
„ the Wan but he _—_ _ ene al panel] . 


oh Where an Aas is Girided into 5 Tene- 
„ ments, and the entrante to each is by à ſeparate 
outer ane nn n of this n 


ec Chambers in the Ines of Court; and in Colleges 


© are within the Rule. | 
17 E. * 
60 + 06-8 4 pendes be e enctiannetios” c Com. Ut. 
« Houſe, and eſcape, the Officer may cd, POR 1 85 
* 1 an Houſe to retake him, hee 


« A ſworn aſhes way A 3 855 his Precint Burn, Title 
without ſhewing his warrants (s) but he ought to 
_ « apprize the party of his Authority in general Terms, RES 
9 nn may no it is not unlawful n | 


„ An Arteſt (unleſs by ſubmiſſion 165 the par) is 

© not by words only without - corporal: ſeizure ; but 

<« for this, the ſlighteſt touching ſuffices: and this Blatch v. Ars 
« ſeiure need not be by the hand of the Bailiff, if it © 9 
* be hy his authority, and he W Ut ai not in 

« ſight. 


&« Perſons SP Proceſs on a Court of Re- Com, m. 4. 
cord are privileged from Arreſt in going, attending, Bl, Repe mY 
« and returning; and this being in furtherance of 
« Juſtice is liberally conſtrued, fo that a flight delay er 

« a ſmall deviation from the road defeat not the 8 
* * : 


> AT>4 4 AS ant} 4a. a... oe tiki... 
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) Otherwi, a Di that be ſhewn, ned, 
mY by a pet the = aud 12 N aoek / be takes, 
by the 88. 27 C. II. e. 202 for 
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- Privilege of Prasou. 
* And in this Caſe the Court will generally . 


4 inne in;the fulleſt manner. by releaſing the party 


n 


— — 


= — 


« ſo arreſted out of Cuſtody, and not merely puniſm 
* ing the Officer for the Treſpaſs or the Contempt. 


* * Bat i in W Caſes generally it is in the Dinos 
« af the Court, on the circumſtances, to pronounce the 
« Proceſs void by the undue execution of it, or Rae 
4to leave the party to _ remedy far the Treſpaſs, 


« All perſons are exempt from Arreſt on . 
; ebe for Treaſon, Felony, or breach of the Peace, 


9 The Members of either Houſe of Parliament are 
L exempt; except in the inſtances above ſpecified, 


«And alen ens and their monial faryancs by he | 
« Law of Narioxs: ſo that againſt theſe, the Arreſt io 
« utterly | void, in like manner as againſt Members of 
Parliament; the perſon of the Repreſentative of an 

independent Community being entitled, while he 
« f himſelf as ſuch, to inviolable Security, 


6 And of Privileges annexed. to public F unctions the 
Court taketh Notice, without their being 7 865 
8 pleaded, F 


= Yer, as to the Mode of Proof, a Member of the 

Hos of Commons, moving to be diſcharged on 
PRvILEOx, was obliged to give in Evidence the Return 
of the Writ of Election. 


* 
121 r » 4 Mw. - 6d e x * 


* And formerly their ſervants ; 
but Parliament made a wiſe and 
liberal ſurrender of this and many 
other Privileges to public Conve- 
5 10 G. HI. c. 50. 


3 
i 


F 


* 
Wenne n reer * 


—— 
” 


Parliament as a Peer Virtue 
of a Writ of Summons, the Court 
refuſed ta take Natice of the Pri- 
vilege on Motion. Salk. 512. IV. 


— + 
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Comm. 400; where ſee the Di- | ; 


4 G. Ul. e. 33» 
I Lord Banbury's Caſe, it 


W be bad pea in 


action between a Call by Wrig 


= by Patent, of Peerage. | 
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Of * on Writs 1 Exttiition. 


8 an n Afton 5 Treſpaſs Bath A Bailif 3 L.N.P. 2 
Gods in ExecuTton, * if it be brought by the Party ay: 732 


« againſt whom the Writ iſſued, it is ſufficient for the 
| « Officer to give in Evidence the Writ of feri facias, 


« without ſhewing a Copy of the Judgment: but if 
& the Plaintiff be not the party againſt whom the Writ 
e iſſued, but claim the Goods by a prior Execution (or 


Sale), that was fraudulent, there the Officer muſt 


i not only prove the Writ, but a Copy of the Judg- 


& ment. For, in the firſt Caſe, ; by proving that he 


« took the Goods i in obedience to a Writ iſſued againſt 
« the Plaintiff, be has proved himſelf guilty of no 
&« Treſpaſs : but in the other Caſe, they ate not the 


« © Goods of the Party againſt whom the Writ iſſued 3 


« and therefore the Officer is not juſtified by the Writ 
*in taking them, unleſs he can bring the Caſe within 


« 13 Eliz.z for which . it is . to ſnew a 


4 ee 


; In Debt — the Executor, che Defendant N 


that che Teſtator was taken in Execution by a Capias ad 


ſatisfaciendum 3 and found, that he was taken in Exe- 
cution on an Alias Capias: this is well enough: for 


an Alias is but renewing the ſame Capias; and doth not 
differ from it in ſubſtance, but in circumſtante only; 


as being the ſecond Proceſs of the ſame Nature? but 
if chey had found that he had been taken in Execution 
by a Capias pro Fine, ot a Capias utlagatum, this had 
1 2 not 


44 ' WhereCGopy of t%e Juncyuant wat begforwn. 
not maintained the Plea : becauſe they are not the 
| ſame ſort of Execution” with the Ca; fo. (p) but in 
-:- + their Nature diſtiact: and when the Jury ſiads that ö 
the party was taken in Execution upon the Alia Capias, 
it ſhall be intended upon the fame judgement, without 
4 aby Averment ; becauſe the Doubt exhibited to the 
Court ſhall not be intended to be quite coreign to the 
Maxer, but ariſing aut of it: and therefore it muſt 
be intended an Alias Capigs Gn the fame Judgement, 
for it is out of Controverſy that a Capias upon another 
TOE could not poſſibly maintain the ow eee”? 
N e 30G «1: ron vin 5 

„pon plene adnjnifrovit, v upon » erung 1 a deva; 

&« flavit by the Sheriff,” the Execution executed cannot 
be gen in Evidence without the Judgement; be- 
: eavſe there appears no Authority for ſuch Execution 
without the Judgement; for where; the Execution is 
of Record, and the Authority for ſuch Execution is 
alſo of Record, they muſt both appear to the Jury; 
otherwiſe they have net the utter moſt Evidence of the 


oÞ7 & £3 .* 


| 
| 


dah ie rl eee ö 

50) It is friking to confider, length, let him be 1 * pak 1 
2 the Prolixity of neck; but fill how 7510 is it 1 
the La o is in ſome caſe 1 much cen- with a mark of melancholy ſur- 74 
Jared,  quhat a furmidabie Hrevity prize, ** that the execution: of a 


| there is in other : thus a Fi, fa. man, the moſt important and 

ſoall deprive a Man of all bis per- terrible taſk. of any, ſhall de- | 

onal 1 a Ca. ſa. conſign “ pend upon a marginal vote. * | 
| a priſon, frequently . In London indeed it is more 
2 B. W. N 2; (and theſe gauful exertions lemnly by a diftin warrant. 

888 Authority are as compendioufly For explanation of this it may be 
ronounced @s they are written); proper to remark, that if Execu- 
G. K. b. 775. = a Suſp. per Coll.-a BY WY ſuffer 2 M by De- 
Salk. 310. Name in the Convidts Calendar ** fault, at amounts in lw tog |} 

> all be a Warrant on a capital” * Confeſſion of aſſets ſufficient to ' 

Felqny de deprive him ee pay the Debt: and therefore 

of life iiſe elf. Tremendous, But if the Sheriff on a Fi. fa. do 


02s Bree Conciſenaſt It is not find Goods of the Tefta, 
— in . ae at ** tor, he returns a devaftavit 
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FRY, «IF. a Pink, „ eng Ls 
10 does not bring the Commencement of the Action 
« on the Pleadings, ſo that it be admitted by the 
U Defeodant, 5 muſt prove t the raking out _— the 
at * Orig inal, | | | 


_UAgaLarirat ſued out in the Wa is by 
<« fiction of Law referred to the firſt Day of the pre- 
e ceding Term, the Defendant, may avoid being con- 
& cluded by the fctitious Relation, by pleading in his 
* e the real ” ah on n the Writ N 


dee 26s Bott, 
Man 


«If ie Plaintif would: raked * 917 uch | 


& Proceſs, he muſt ſhew that he has continued tlie 
« Writ to the time of the Action brought, and muſt 
* ſet forth chat the firſt Writ was returned: for if the 


„Defendunt plead Non aſſumꝑſit within fix years before 


L. N. P. 151. 


er the exbibiting of the Bill, and iſſue be taken thereupon, 


© he cannot give the Latitat in Evidence, for ibe La- 
&« gitat may be only Proceſs to bring the Defendant into 
&« Court, and may as ſuch be ſued out before the 
= * Cauſe . Action accrues. 


« On an Adion ie the Hundred to recover 


te Damages for à Robbery, the Plaintiff muſt, under 


e the 27 Eliz. produce a Copy of the Original, to ſhew 
that he has commenced his Action 10itbin the year; 


« and alfo that the Oath of the , was Wihih 
twenty * defore the: nog 


2 5 8 
#2 
4 a 4 + Ae 


Fig, infra que 
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L. N. P. 187. 


Fiftio contre gs 14; a | 
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. N. F. 23. 


« le mf form the Rxrunx of the Warr. 


Where an Officer and Another ig in the ſame 
© Juſtification, if it be not ſufficient for the Officer, 
« neither. is it ſufficient for the other : -and whenever an 


„ Officer juſtifies an impriſonment under a Writ which 


« he ſhould return, (and all meſne Proceſs ought to be 


« returned) he muſt ſhew that the Writ was returned: 


but it is otherwiſe in the Caſe of a ſubordinate Officer, 
« ſych.as a Bailiff, for he is wy to execute the ä 


« warrant.” 


In an Action brought by an Attorney for his Fees, 
it is ſufficient to prove the Return of the Writ by 
a Warrant made by the Coroners: for the Writ may 


| nat be recurned of Record and then the Warrant is 


fufficient to prove a Title to his Fees, 


« We have obſerved already that chars. is e 


other Species of Records, which are thoſe of Par- 
% VILEGE, or EX GRATIA 1 and theſe ' are PATENTS, 


« 1, of Honour z 2. of e 3. of Parden, | 


« * They fue under the Great Se, 


C8 A F. III. 
werden Evmzner vor of Rxcoxp. 


= Before we enter on the Conkideration of oder 


« Eyidence under this head, it appears proper to 
« mention ſeparately the Journals of the Hovusz' of 


« COMMONS, 


- + 6. Theſe, though not of Record, yet from the Dig- 


6 airy of che great Aſſembly to which they belong, 


8 and 


11 
. 
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« 


Warrrzu Evivexce nor of Recon? 
er and the univerſal Notoriety which the Law pre- 
ti ſumes of their 'Tranſa&ions, appear to be equiva- 


« lent to Records in the Principles and Mode of Proof 


« by which Evidence of them may be received, This 


C bath been intimated already in reference to the Pro- 
e ceedings of the other Houſe : bur it merited to be 


| 4 ſeparately noticed; and for that reaſon it 3 here 
F mentioned.” 


SECTION, It - 
Warrrzx Evinzxve inferior te Rxconn, 


"Sv poste. 


The Things that do ſtand f in point * Pro- 


BABILITY are all ruBLIic Marters that are nor of 
Record, 


— of 
% 


The public! Matters that are not of Record, and 


ſtand next-in Authority to Records, do all come under. 


this general Definition : they muſt be ſuch Matters as 


have an Evidence in themſelves, and that do not ex- 
pect an Illoftration from any other Thing: ſuch are 
the Copies of Court Rolls and Ta ansactions in 
Cranczry, and the like: and the Copies of ſuch 
Matters may be given in Evidence, i in as much as 
there is a plain and coherent Proof: for the Matters 
themſelves are "ſuppoſed to be ſelf-evident} and, by 
conſequence, when your Copy of them is produced 


upon 


— — —— — — — — =_ 
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| of Cnancuzy on the i. 


seen ae ener 


how / 


#47 + p * * 1 * 1 


1 ups dd 01 ak 8 


Upon + Hach, 3 you have a fol proof : becauſe yau have 


proved upon Oath a Matter which, when proved, 
would « carry ie own Tight wich. 5 


bil here it will be age that this f is not the 
utmoſt Evidence that the Nature of the Thing i is "= | 
Pable of; for theſe Teſtimonies themſelves muſt needs 
be better than Copies of them. 


To this the Anfwer is, that the Copy upon oath is, 
« inſuch inſtances,” reckoned as an equivalent to the 
Thing itſelf : © ſince” the reſtimony itſelf muſt not 


| be rigorovly required; berauſe theſe Matters, lying 
Yor public fftisfaction, every Man has a Right of their 
Evidence: and in ſeveral places they cannot be at the 


ſame time and · therefore the Things themſelves can 


: m. but-enly Os thee, 


Ta FIRST fort of © « theſe” Turrmonss 1 
not of Record, are, the ProcezpinGs of the Court 


The Reaſon why the Proceedings in Chancery, and 
the Rolls of the Court, are not Records, is this, be- 
aul they are not t the Precedents of J uſtice : for the 
1 IG 


L hy * £4 wu”. ++ Fai 7 22 
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OOTY 


Bis in CANCER. 49 


Proceedings in Chancery are founded only on the Cir- 
cumſtances of each private Caſe, and they cannot be 
rules to any other; and the judgement there, is ſecun- 
dum æguum et benum, and not ſecundum leges et conſuetu- 


dines: and the Reaſon why any Record is of Authority 


is, becauſe it is declarative of the ſenſe of the Law, 
and is a Memorial of what is the Law of the Nation. 
Now Chancery Proceedings are no Memorial of the 
Law of England; becauſe the Chancellor is not bound 
to proceed according to Law. (q) [70 


s ECG TT.. 


7 * 
ORE | 24x IS 


Of BirLs in CNET. 


The Bill in Chancery is Evidence againſt the Com- ch. ca. ; 
plainant: for the Allegations of every Man's Bill ſhall ee T0. 
be ſuppoſed to be true; nor ſhall it be ſuppoſed to be Rif. Ch. R. 
preferred by the Counſel or Solicitor without Privity of 19» 
the Party, and therefore is Evidence as to the Confeſſion” 
and Admittance of the Truth of any Fact by the Party 
himſelf: and if the Counſel hath mingled in it what is 
not true, the party may have his Ad ion: but where a 
Bill is exhibited, and there are no Proceedings upon 
it, then it cannot be given in Evidence; unleſs they 

rove a Privity in the party: for a Man may file a Bill 
in another's Name to rob him of his Evidence by a 
ſham Confeſſion : and therefore a Bill filed without 


any Proceedings, hath: not the Force of an Evidence: 


for no man can ſuppoſe the party did himſelf file the Bill 


= 


; (9) The Reaſon here given for. prefided init, Chancery differs from See the 


- Chancery Proceedings on the Equi- the Courts of Common Law rather Tax CED 


ty fide not being Records, might lead in the Forms of Proceſs, the Modes ho LLOWSHIP 
into great Error as to the Nature of Inveſtigation, and the ſubjects e of 
of the Juriſdiction of that Court, of its Interference than in the great Queſtion of 
in its preſent improved flate, to Certainty of Principles and Adhe- Buxcrss and 
ewhich it has been gradually ma- rence to ſettled Rules. Stare de- Wriranz, 
tured by the progreſſive Extent of cilis, ſo far. as Ju may: be done, un erer 4 
its Practice, with the legal Know- is, for the public Security and this cue oo 
ledge and ether eminent Qualifica- Freedom, a governing Maxim on alſo Comm. III. 
tions of thoſe who have ſucceſſively. each fide of the Hall. Ch. 27. 


1 vithout 


$9 BiLL with PR OPEEDINGS. 


widows any proceedings, to bring his Adverſary to 
anſwer ſuch Bill; © this” is of no uſe to the party, 
and therefore muſt be ſuppoſed rather to be filed by a 
Stranger to do him an Injury. (1) 


This “ has been” accounted to ſtand, in point of 
Credibility, in the fame circumſtances as a Confeſſion 
by Letter under the party's hand, where no one ſaw 
the party write it : © but. this, though urged by the 
„ Counſel, does not appear to have been fo taken by 

the Court: and” it ſeems the Allegation in a Court 

of Juſtice, that amounts to a Confeſſion of any Fact, 
ought to have more Weight and Authority with it 
than any private owning. | 


« But a mere general ſuggeſtion of Facts, in order 

* to a Diſcovery, ſhall not be read in Evidence: for this 
« is no more than ſurmiſe of the Counſel, in order to 

come at Facts: otherwiſe of a Fact ſtated in the 

. v. r. 56 „ 1 = which the Plaintiff founds bis prayer for 


* 


SECTI o N IV. 
ANSWER. 


Godb. 326. And if the Bill be Evidence againſt the Ala, | 
much mote is the Anſwer Evidence againſt the De- 
fendant, and carries higher Weight of Probability 
along with it; becauſe this is delivered in upon oath; 
and therefore over and above the ſingle Confeſſion, it 
. | 


— 


is 4 —— 
9 — — — — —C At Mt. 4 — b * are 


Keb. R. 780. 5 The Caſe was tler 6 there bad been proceedings Hs | 


2 Sid. 231. wa fo by bs Pairs a Bill, it was reſolved it might be 
Bond : be preferred 1 in Evidence on an Ejectment 


a 44 7 in Chancery to be relieved ght to make void the Parſon's 
From the Bond; and it appearing Crt | | 
3 | Bur 


ANSWER 
Of Guardians Gc. againſt INFANTS, Sc. nat to be Ad 


i : But when you read an Anſwer, the Confeſſion. muſt 


be all taken together z and you ſhall not take, only T3 1H 
what makes againſt him, and leave out what makes for —_ 


| him: for the Anſwer 1 is read as the ſenſe of the Party e 12s 


himſelf; and if it is to be taken in this manner, you 8 


muſt take 1 ir entire and unbroken. 


— — 


"rx. II. IxranTs, Ke. 

An Infant $ Anſwer by his Guardian hall never be are 
admitted in Evidence againſt him on a Trial at Law: . 70: an, 
for the Law has that tenderneſs for the Affairs of In- Femme Covert 
fants, that ic will not ſuffer them to be prejadieed by Vero 6, 109, 
the Guardian's oath ;; for the Authority the Law gives 

to the Guardian is for the Infant's Benefit, and not his 
Prejudice. () | 


Ti. 
1 


* 80 the Anſwer of a Truſtee « can in 90 Catz > . v. r. 237. 
1. admitted as Evidence againſt Cu gue Truſt.” 


A Bill was brought by Creditors againſt an n Executor ere ; 
to have an Account of the perſonal Eſtate; the Exe- ber Cover. 
cutor ſets forth by An/w4r,' that there was 1100. left 
by the Teſtator in his hands z and that coming after- 
wards to make up his Accounts with the Teſtator, he 
gave Bond for 1000 J. and the other 100 I. was given 


4 - : 


„ 


2 
- 


_ (5) E OIKXOAOMHN, n 4s; KAGAIPEEIN. 
Neque interdi9o, neque ceteris in cauſes, pupillo nocere a. res per 
Tutorem acta. v. D. 50. 17.1. 198. 


E 2 Tl | him 


Aswan tending to diſcharge Defendant. 

him as a Gift for his Trouble and Pains taken in the 

Teſtator's buſineſs: and there was no other Evidence 
in the Caſe that the 1 100 J. was depoſited but merely 
the Executor's own oath : and it was argued that the 
Anſwer, though it was pur in Iſſue, ſhould be allowed: 
ſince there is the ſame Rule of Evidence in Equity as 
in Law: and that if a Man was ſo honeſt as to charge 
himſelf when he might have denied it, and no teſti- 


mony could have appeared, he ought to find Credit 
where he nn his own Diſcharge. 


hh ——— aka reſolved by the Court, 
that when an Anſwer was put in Iſſue, what was con- 
feſſed and admitted need not be proved; but it be- 
hoved the Defendant to make out by Proofs what was 
inſiſted upon by way of Avoidance: and this Diſtinc- 
5 tion was held: where the Defendant admits a Fact, 
and inſiſts on a diſtinꝭ Fact by way of Avoidance, 
there he ought to prove the Matter of his Defence; 
becauſe ir may be probable, that he admitted it out of 
Apprehenſion that it might be proved; and therefore 
ſuch Admittance ought; not to profit him ſo far as to 
paſs for Truth whatever he ſays in Avoidance: but if 
it had been one Fact, as if the Defendant had ſaid the 
Teſtator had given him 100 l. it ought to have been 
allowed, unleſs 9 3 nothing of the 


Fact 


* 
| 


C.-i an a 4 1 „„ . oF 4, TS I 
ComParIS0N of HanDs: 


Fact charged is admitted, and the Plaintiff may diſ- 


prove the whole Fact as ſworn, if he can do it. It 


was ' further” urged, that here the Preſumption was 


on the Defendant's fide z becauſe a Bond was not taken 
for this ſum as for the reſidue: the Chancellor ſaid, 
there was ſome Preſumption in that; but not enough 
to carry ſo large a ſum without better Atteſtation. 


Par. 2. 


Auswan Evidence on an INFORMATION for - 
PzrJuny. 


In an | Information for Perjury, an Anſwer may be 
given in Evidence without any Perſon to prove that 
the Defendant ſwore it; for the Identity may be proved 
by many Things out of the Anſwer itſelf : beſides, the 
party is obliged to gn his Anſwer : and the Perjury 


may be further illuſtrated by a Compariſon of Hands; 


which, poſſibly, may be Evidence in Concurrence with 
other Proofs that out of the Anſwer itſelf evince we, 
e a the Perſon, 


Pate 2-2: : 22 


Craig the Proof by Compariſon of Hands folely in. 


Criminal Caſes ; _ it 6 7s not tei; otherwiſe, in 

Civil. | 

But that the 8 of Handi onLy (7) ſhould be 
Proof in a CRIMINAL Proſecution was never Law, but. 
only in the time of King James; and the Diſtinction 
has ever been taken, that the Compariſon of Hands is 


Evidence in Civil, but not in Criminal Caſes: the 


- FE 
* * — — _ 


— 


t) Preamble to the 4d 1 W. 
& M. for REVERSING the Ar- 


TAINDER of ALGERNON SY,0-. 


NEY 3 reciting, among other 
Enormities of that moſt illegal and 


Janguinary Proceſs, that the ** Pa- 


«« per found in his Cloſet was 
* not proved by any one Wit. 
« neſs to have been written by 
« him.” In order to give ſome 


12 8 of this important A 


E 3 


being better known than at pre- 


ſent, it will be added in the Ar- 


PEN DI. At the ſame time J 
muſt here repsat my Hope that it 


will one day be found in the Edi- 
tions of the PUBLIC STATUTES, 


its proper PLack. M bas been 
. publiſhed lately, with that for re- 


werfins the Attainder "of Lord 
Russ EL, by the Socigry N Con- 
STITUTIONAL INFORMATfon. 


54 Reaſons concerning its not being FULL Evidence in criminal 
l y ; | Ca ſes. 42 bs 


Reaſon why the Compariſon of Hands is Evidence in 
| vil Matters is, becauſe Men are diſtinguiſhed by their 

" Hand-wriling as well as by their faces: for it is very 
ſeldom thar the ſhape of their letters agrees any more 
than the ſhape of their Bodies : therefore the Compa- 
riſon of Hands ſerves for a Diniudion in Civil Com- 
merce.z for the likeneſs does induce a Preſumption that 
they are the ſame, and the Preſumption is Evidence 
till the contrary appears: for every Preſumption that | 
remains unconteſted. bath the force of an Evidence 3 
fer light Proof on the one fide will outweigh the De-. 8 
fect of the Proof on the other: but in Criminal pro- 
ſecutions the Preſumption is in Favour of the De- 
fendant (for thus far is to-be hoped of all Mankind, 
that they are not guilty i in any ſuch inſtances) z and the 
Penalty enhances the Preſumption. Now the Compa- 
riſen of Hands is. no more than a Preſumption founded 
only on the Likeneſs which may eaſily fail ; becauſe they 
are very ſubjcct to be counterfeited: therefore when 
the Compariſon of the Hands is ihe. only Evidence in a 
Criminal Proſecution, there is no more than one Pre- 
a . againſt another, which. weighs Ka 


F. Vn. „ Layer coe. Evidence dence admitted. "Both went to. 
| was admitted of a Perſon ** who introductory Matter, and not 

1. 2 Burr. 1 had often ſeen him write: te the overt acts laid in the ſeve- 

Manat.” 644 9 the like Evi» ral Iudid ment. 


Sxzcond 


Tit. III. 


Szcond An WER explanatory, to be read in 
Evidence. 8 


la an Information for Perjury, the Perju 9 
was the Bad Anſwer, © that he eve no 
„% Money; and on Exceptions for Inſufficiency, the 
Defendant ſays, in a ſecond Anſwer, that he received 
no Money until ſuch a day; (u) and on the Trial of 
the Information it was held that nothing ſhould be 
aſſigned for Perjury that was explained in the ſecond 


Anſwer: for the firſt Anſwer fball be charitably ex- 


pounded, according to what appears to be the party's ſenſe 
in the ſecond Anſwer ;, for the Court would rather intend 
there was ſome overſight in the Draft, and that it was 
afterwards amended in the ſecond Anſwer, than ſup- 
poſe the party to be guilty of manifeſt and corrupt 
Perjurys. | \ 

W ben a Man is ſworn in Chancery to anſwer directly 
to his Knowledge, Perjury cannot be aſſigned on any 


55 


2 Sid. 418, 


2 Keble, 51 


x Sid. 419 


thing which is not within his Knowledge, as upon his 


Belief, &c. for what he ſwears on his Belief is not 
within the Compaſs of his oath. hs | 


Dir- 


(u) It muſt be taken of courſe 


that the Day was material to the 
Cauſe ; ſothat non receipt till af- 
ter ſuch a day would come within 
the ſenſe, as to the Matter before 
the Court, of non receiver ge- 
nerally. Much more is it redſon- 
able that ſuch ex | 
be admitted on viva voce Evi- 
denct : and wvhen in croſ5-examin- 
ing, Counſel have impeached the 
Credit of a Witneſs on appa- 
rently contradictbory teſtimony, Lord 


Mansfield haz often ſaid, ** would 


&« you have the Witneſs perjured 
"* becauſe he will not be perj ured, 
it bat corretis himſelf, like an bo- 
7 neft Man,” There was a late 
ſingular inftance where this ex- 
planation ſupported itſelf by all 
the circumſtances imaginable, 
the abſolute indifference of the 
fact to the witneſs, the ſubſtan- 


planation ſhould 


tial A 
faid, and what he immediately 
explained himſelf to have meant 
to lay ; the certainty of the party 
examined, that the fact was known 
to the party c ning, and to 


greement between what he 


the Court, ſo as to preclude all 
idea of a Deſign to falſify. The 


Caſe was this : Captain Shipley, 
of the Alexander and Margaret, 
apphed to the Court of Admi- 
ralty of the Borough of Great 
Yarmouth to recover Anchors 
and Cables which his Ship, by 
ſtreſs of weather, was obliged to 
leave in Yarmouth Road, on pay- 
ing the charge of ſalvage, Mr. 
Hurry, as Agent to Captain 
Shiphy, paid the Bill ; but hav- 


ing an Objection to the charge 


of Cartage, ſummoned Mr. Vat- 
Jon before the Court of Requeſts, 
to anſwer for an Overcharge. 


E 4 Mr. 


Brockman's 
Caſe, 1701. 


TI r. IV. 


DieyzRENCE between Axswzx in Chancery and 
. VorunTary Arripavrr. 


tr. 35. | RG: Ws 
r. W. 675 Analogous to this is a Man's own voluntary Affi- 


davit; which may alſo be given in Evidence againſt. 
him: but then the Proceedings muſt be given in Evi- 
dence on which this Affidavit did ariſe : and the Rea- 
ſon why the Proceedings muſt alſo be given in Evi- 
dence is, to prove the entity of the Perſon ; for to 
prove an Affidavit ſworn, is not ſufficient: for it may 
be ſworn by F raud and Contcivance, the perſon being 
perſonated by ſomebody elſe: and therefore, to bring 
home the Proof to the perſon, you muſt prove the 


occaſion of the ſwearing; for it is not to be thought 
that a Man, without fome occaſion or other, would 


make Affidavit z © and if the Cauſe and Circumſtances 
be ſuppreſſed, it infers Fraud in the party ſuggeſt- 
« ing the Affidavit in prejudice of the party charged 


to have made it.“ 


—— 


— — 


Mr. Watſon, an Attorney, was 


Judo of the Covxr of Ad- 


MIRALTY, and Mr. Reynolds, 
his partner, preſided in the 
Cour of Rixquests. _ 

The Clerk ot the Court ad- 
miniſtered the Oath to Mr. Hur- 
ry, according to the Practice, in 
order to his proving the De- 
mand, and then aſked him, I. 
Mr. John Watſon indebred to 


von, Mr. Hurry, in the ſum of 


eleven ſhillings the ſum de- 
manded : he anſwered, be is. 
On the Queſtion being repeated, 
and the Witneſs defired to re- 
collect himſelf, he ſubjoined, 
« as Agent to Mr. Shipley,” On 


this he was indicted for Pa- 


jvxx before Sir George Nares, 


at the Thetford Aſſizes, March 
18, 1726; the Indictment charg- 
ing him with having ! falſely, 
« corruptly, wilfully, and ma- 
« liciouſly depoſed, that the 
« ſaid John Watſon was in- 
% debted to him, the ſaid Vi. 
« liam Hurry, in the ſum of 
«« eleven ſhillings ;\ whereas in 
«« truth, and in fact, the ſaid- 
John Watſon was not indebted 
* to him, the ſaid Wiliam Hur- 
% ry, in the aforeſaid ſum, nor 
in any other ſum of Money 
«« Whatever.” The Caſe, as 
ſtated, appearing on the Trial, 
from the Evidence on the fide of 
Proſecution, the Judge roſe, and 
ſaid, ** It would be hard indeed i 
a man were not ſuffered to * 
5 s 


Dirt. between A. in Cn. and Vol. Arr. 5D 


there is a very great Difference between the Evidence 
of an Anſwer, and that of a voluntary Affidavit. | 4 


An AxswWER cannot be given in Evidence Generally, Mic. T. 17145 


in Cane. inter 


without producing the Bill : becauſe, without the 7 Boner mas 


Admin, of 


there does not appear to be a Cauſe depending: but if Howard et al. 


there be Proof by the | proper Officer, that the Bill has 
been ſearched for diligently. in the Office, and cannot 
be found, the Anſwer © may, on circumſtances other- 
« wiſe inducing a Belief that a Bill once really exiſted, 
« and that proceedings were had upon it,” be'read 
without a ſight of the Bill: and this Lord Chancellor 
Brodrick allowed, though the Loſs of the Bill was not 
proved by the proper Officer, but by the Clerk only 
who wrote in the Office, and ſwore he ſearched care- 


fully with the Officer, and could not find the Bill. 


And 


— 


8 


* 


his own meaning ; here 1s ovi- 


 dently an Indidtment found on part 


of an Oath; when that which is 
moſt eſſential to it's meaning is left 
out,” The Counſel on the other 
fide, would have had the Cauſe go 
on but the Judge added, that 
it could not ;—and that he hoped 
Future proſecutors would take care 


from ſuch an example to prefer in- 


diaments on jufter Grounds. And 
then od en turning to the 
Jury, repeated, that this was 


Perjury, Signed on part only f 
t 


a Oath, the moſt material part 


* 


— 


being purpoſely kept back. T 


of courſe they muſt find the Defend- 
ant Not Guilty. This they did, 


by a Verdict warmly expreſſive 


of their Feeling. 


Afterwards, on an Action for 


a malicious Proſecution, ſtrength- 


ened by Aggravated circum- 


ſtances in the /ub/equent Conduct 


of the Proſecutor, who had cauſed 


it to be advertized, that the Per- 


jary Cauſe went off in Conſequence 
of a DEFECT in the Indifment ; 


but that a freſh Bill would be 
preferred, Mr. Erfeine W 


"FF 
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Hill. Af, 1700. 


Vern. 53. 413. 
Lord Raym. 
311. 734» 


Dirr. between A. in Cn. and Vol. Arr. 


« And TE this Congection with the Original Pioceed- 


„ ings, there is Analogy between an Anſwer and a 
« Voluntary Affidavit.“ | 


But,“ an Auſwer is proved by ſhe wing the Allega- 
tions in Court, viz, by ſhewing the Bill, which is the 
Charge, and the Anſwer which is, as it were, the De- 
fence to the Bill; and this, in civil Caſes, ſhall be in- 
tended to be ſworn, becauſe the Proceedings upon ſuch 
Defence are upon Oath. Now, ſince the Proceedings 
of any ** ſuperior” Court of Judicature, within the 
Kingdom are good Evidence in other Courts, who 
*< will take notice of the Practice and general Courſe 
* of ſuch Court, and the Proceedings in this Court 
are upon Oath ; it follows of courſe, that in all civil 
Caſes the Anſwer is to be taken as an Oath without 


any farther Proof, bat from the Proceedings in the 
Cauſe, 


But a voluntary Affidavit is not part of any Cauſe in 
a Court of Juſtice; and therefore it muſt be proved to 


be ſworn: for if you only prove it ſigned by the Party, 


* — 4 


n 


the powers of his Eloquence nd - objeed to this Evidence, but 
anne — = Senſibility, and the Jux v, which the Judge ſaid, in common Caſes 
Hurry; and on Was A __ one, gave Damages you are certainly right: but in 
the Aion, of 3000 this, Mr. Watſon gave Mr. Locke 
—_ 1 Jews On Ta Trial they proved the one Paper which was meant to 
1787. Advertiſement, by the Evidence be multiplied. He employed Mr. 


of a Copy delivered to the Printer 
by an Agent (for that Purpoſe) 
of the Proſecutor, Natſan : who 
ſwore that he copied it from one 
received from Waijon. The 
Counſel for the Defendant, 


Locke as his AcenT, He en- 
truſted him with Agency, and 
therefore becomes anſwerable for 


his Acts. The paragraph id. 
miſſible Evidence. : 


the 


Though Corp of . 4 „0 rend otherwiſe of 9 
Vor. Arrip. | ; 


Fl Prodk yoo: no rd than to fappale i. a Note 3 5 
or Letter: (and as ſuch, you may give it in Evidence ＋ . 8 
without more proof:) for a Note or Letter is a bare 3 Mod. 36s / 


Acknowledgement (v under the hand of the Party; LI, 2 Mot . 
and this is no more unleſs you prove it to be ſworn 1 Mea. 136. 
alſo, for it cannot be preſumed to be ſworn, being not 1 


filed as an Oath in a Court of Juſtice, 5 


494- 
Such are the Affidavits made before a Maſter in G. 5 579» - 
Chancery by the Vendor of the Eſtate in ſatigfaQion of 


the Purchaſer, that the Eſtate is fren kn all charges 
and incumbrances. 


The ſecond Difference between them is, that the $-Mod. 226. 
Copy of an Anſwer may be given in Evidence; but 
the Copy of-a Voluntary Affdavit cannot: * for the 
«« Reaſon already given,” that an Anſwer is an Allega- 
tion in a Court of Fudicature, and being Matter of 
Public Credit, the Cepies of it may be given in Evi. 
dence: but a Voluntary Affidavit hath no Relation to 
any Court of Juſtice, and therefore is not entitled to 
public Credit, and being a private Matter, the Affida- 
vit itſelf muſt be produced as the beſt Evidence. 

« And ſince weaker Evidence can nat be introduced, 

« where ſtronger, under the ſame circumſtances, would 
« be not admitted” the Voluntary Affidavit of a 
ſtranger, can hy no means be given in Evidence; becauſe 
the oppoſite party had not the Liberty to croſs-examine, 
But of this in the next Section. | 

: 1 | * Cazry 


— 


th An Action of Covenant as a. Truth relating to "IO Vir 
brag againſt two, the Aﬀida- both ; and the Conſideration of the Exchequer. 
vit of one of them was given in the Matter is to be left to the 
Evidence as the Acknowledge-. Jury, how far it is Evidence 
ment of them both: becauſe the againſt the other. 
Acknowledgemert of one of And an Anſwer of the Mother 
them, where they had a joint concerning the illegitimacy of her 
Intereſt, was to be looked upon Sox, was ruled to be good _ 
nce 
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Sacheveril and - 


vorill, 235 


4 56 . P 


I. N. P. 241. ; 
May and May, 
| K. B: at a. 
Vo Note to the 
r 


Goodright on 
Demiſe ot 
Stephens again 
Moſs, E. 17 & 
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« Cases indeed may exiſt where a voluntary Affida- 
vit ſhall be Evidence between Strangers: but they 
* are ſucb, Where the Confeſſion of the party making 


. * che Affidavit would be Evidence. Thus, where a 


te Widow came for Adminiſtration, the Marriage be- 


ing conteſted, an Affidavit of the Man himſelf was 


«read. So on an Iſſue directed out of Chancery, to 
try the Legitimacy of tho Plaintiff, the Father's Oath 
© before the Judges on a private Bill, was allowed to 


| 5323211 EC FON 
e 3a. 1 122 2 112 Nek - in 
ee eee neee 


The nert Thing is the depgſitions: and here we muſt, 
in the firlt' place, conſider in what raok they ſtand in 
point bf Credibility. And to enlighten this Matter, 


7 


4 


5 , 10 . # + : 
7 þ as 
* # 1 | * * — 
* . 0 1 "# 4 — 
of * , 
. # 


> 
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ve muſt give an Account of their original uſe: . now” 


they plainly come over to us from the Civil Law. It 
is very plain, that under that Law,” the parties ex- 
hibited their Interrogatories upon their ſeveral Allega - 
tions: but that the Witneſſes were privately examined 
upon theſe Interrogatories by the ſame Judge who tried 
the Cauſe: ſo that the Courſe; antiently among the 
Romans, is very different from the modern pleadings of 
the Chancery, where the ſruſe of the Witneſs is ſtated 
by the Examiner; on which the Chancellor is to 
FCC dens nag 5 
That this which I have. mentioned, was the antient 
Courſe of the Civil Law, is evident“ from the Epiſtle 
of Adrian to Varus, the Legate of Cilicia. You beſt. 
may judge what Credit is to be allowed to Witneſſes; 
renne 4 2 ö 


—ͤ— — 


— 


9 
_—_ 


able weight in that 


dence admiſſible to prove the 
Legitimacy after the Death of the 
Mather ; and that it ought not to 


_ have been rejected. 


It is favorable to public Mas- 


"ers and to legal Certainty, that 


fo little Credit is. allowed to Vo- 
luntary Affidavits : where a Cauſe 
is depending, there is e 

eftimony 
wwhich the Law requires of the 
Parties: but in voluntary Afida- 


vits, Raſhneſs, Paſſion, latent In- 


terefts, Fraud, have a dangerous 


Scope. Villainy has much leſs to 


_ apprehend from human Cenfure, 
and even perſons not abſolutely pro- 
fligate, may be preſumed leſs care- 


ful of exat Truth, than if under 
' the Solemnities of a judicial Exa- 
mination. ind, 
Qui facile, et ultro, et ex pro- 
cliv jurant lis non temere cre» - 
dendum, | oa J 


« who, 


Antient Mov of Exxon commended, 


ho, and of what worth, of wliat Eſtimation they 
ate: who of them appear to ſpeak with Simplicity: 
« whether they bring before you one premeditated 


Account; or, being interrogated on the ſudden, 


give probable Anſwers, with that general eonſiſtency, 
* that unpreparedneſs for literal and minute exactnefs, 
ic which bears the native Character of Integrity an 


* 


3 


No theſe Examinations were firſt made privately : 
that the Judge might, in the firſt place, be poſſeſſed of 
the © mere” Fact; and the ſent: of theſe Witneſſes 
was after taken in Writing; and then Publication 
_ paſſed; that the Judge 5 have all due Aſſiſtance 
from the Obſervation of the Advocate, if he had not 
ſufficiently compared and weighed the Examination.— 


6g 


Te To 5 FO 


D. 22. 


As the Trials of the Civ Law thus ſtocd, wheo the 


Judges viewed the Behaviour of the Witneſſes, There is 
very little difference between this Trial and that of the 
Jury: ſave only that the. Trial-by Jum is muh niore 
ſpeedy, and the Evidence. more entite; while in the 
other way, the Judges rake op the Evidtnce a on 
time, and the Gloſs ar another, add buch breaking 0 
the Evidence may be dangerous fo'a weak and Tels con- 

ſidering Judge: beſides, the Judge not belog öf the 
Neighbourhood," cannot fo eafily 'Uiſtibguiſh the Credit 
of the Witneſſes: and upon this Account alſo, the 
Trial by Jury is prefetable to the Examination of the 
Civil Law, when undet the beſt Regulations. 
i Ren 1 are norm 2 1 
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. (ww) Ihave rendered this fine 

Sage freely and rather paraphraſti- 
cally, according to the import in 
aubich it ftirikes ay mind. The 
original is reſerved for it's proper 


Place, as a Note with ſimilar Ex- 


tradts on unwritten Evident. 
.  Theje and other confiderations, 
eftabliſh a ftrikins preference for 
tbis admirable Made of Trial, 
even in Civil Caſes; in criminal, 
it's Ti:le to our dence and un- 


ca 


PediBHon'of it's Objeds, and in 


1 purity and vigour,” without * 12 


amy 1mpairing of it's conffifutional 

ird, "is "yet" nb conſpicuous, 
oben Furort are confidered under 
heir peculiar diſcriminat ins, as 
indrfferently "choſen, liable to be 
reyecked, on exceptions duly made, 


bythe Crown : and by the Priſoner, $ 


with a wiſe and humane Delicacy, 


» <3 ” a& & On 


\ SICK 4 


in 1 full extent; Without farther 


Paxszwur Starz and Comparative Varun of 
De yos1T10NS. | | 

And no doubt, in our Chancery Proceedings, the 

Witneſſes were formerly examined by the Maſters; 


who ſat. in Court to inform the Chancery of their Credi- 


Comparative Value of 


bilit /; until Cauſes ſo multiplied, that the Maſters 

were employed in other Affairs, and ſo the Examina- 

tion of Witneſſes was left to Examiners out: of Court. 
Par. 2. 


Comparative 2 of Depoſitions to immediate Viva Voce 


| — Teſtimony. ES: 

Now ſinee this Practice has been uſed, no Doubt 
the Credit of DrrosiTions, cæteris paribus, falls much 
below the Credibility of à preſent examination Viva 
Voce: for the Examiners and Commiſſioners in ſuch 
Caſes, do often dreſs up ſecret Examinations, and ſet 
a quite Different Air upon them from what they would 
ſeem; if the fame Teſtimony had been plainly delivered 
under-the-ftria and open Examination of the Judge 

202 G04 #5554 Par. 3. . 


ä Depaſitions to hearſay Evidence. 
But though the Depe/itions do fall ſhoxt of Examina- 
tions Yrvd Voce, 2 they ſeem ſuperĩor to what a Wit- 
neſs ſaid: at a_ former 'Trial: for what is reduced to 
Writing, by an Officer ſworn to that purpoſe, from 
the very Mouth of the Witneſs, is of more Credit how 
what à ſtander-by retains in Memory, of the fame 
Oo; for the os es of 7 0 decay in og Memory 
y the perpetu nge of Appearances: fo that we 
cannot bein on E ae i ot but that 
forme circumſtances of the Fact may be loſt in the Re- 
collection: but what is reduced to Writing continues 
conſtantly the ſame. 


— e | 


© 


v. Forteſcue de gy exception wit bout Aßrement 


Land. L. A. 
625. 30. p · 77. 
112 Gregor's 


5 axvadamantine Chain, nxtil the 


of Cauſe, 1% as great a. Number 
as any fair gurpaſe can be ſuppoſed 
to * con en Trial 
of a Fares of a moicty 
13 8 is 
Glory of the Inflitution, the Juage- 
ment on the whole Matter of Law 
and Fat, not entruſted to one or 
more of the Bench; but the ſen- 
tence of Law, the ſword 
Juftice, ſuſpended over the accuſed 


concurrent Voice of this ſeparate 
and ſe conflituted body of bis 
EQUALS pronounce him, Guilty: 
noe conclufion of Law bring poſſible 
to attach againft him, without 
their previous Conſent and un- 
animous Decifion on the Trial. 
2 35 in Treaſon; and ſince, 
22 H. VIII. c. 14 in Felonies 
of inferior Nature, 20. | 


®* This the Greek Juriſts too, call Allo ETOMATOE. 


DEzPoOSITIONS 


Derosrrions when to be Read. 
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| Depos1T10NS before an Anſwer put in, are not ad- T. Ram. 338. 


mitted to be read, unleſs the Defendant appears to be 
in Contempt: for if a Cauſe doth not appear to be 
depending, then are the Depoſitions conſidered as 
voluntary Aﬀidavits : for unleſs a ſuit is ſhewn to be 
commenced, .it doth not appear that the adverſe party 
| had Liberty to croſs examine: but if ihe adverſe party 
had been ip Contempt, then the Depoſitions of the 


Witneſſes ſhould have been admitted; for then it is 


the fault of the Objector, that he did not croſs examine 
the Witneſſes, fince he would not Join in the Examina- 

, 6, 5 nn ; 
tion of the Witneſſes. 


When the Bill is diſmiſſed, the Rule as to the read- 


ing of Depoſitions is this; where the Bill is diſmiſſed, 
' becauſe the Matter is not proper for Zquity to decree, 


yet the Depoſitions on the Fact in the Caufe,' may be 
read aſterwards in a new Cauſe between the ſame 


parties : for though the Matter i is not proper for Equity 
to decree, yet there was a Cauſe properly before the 


Court; for it is proper for the Juriſdiction of Equity | 
to conſider how. far the Law ought to be relaxed and 


moderated : and where there is a Cauſe properly before 
the Court, howſoever that Cauſe be decided, yet the 


Depoſitions in that Cauſe muſt be Evidence, as well as 


in all others, 


But 
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Drosrrions when to be Read. 


But if a Cauſe in Equity be diſmiſſed for the irre- 
gularity of the Complainant, the Depo/itions in that Cauſe 


can never be read: as where a Deviſee, in a ſuit pend- 
ing by his Deviſor, brings a Bill of Revivor, and ſeveral 


Depoſitions are taken, and then the Cauſe-on a hear- 


ing is diſmiſſed, becauſe a Deviſee, ' claiming as a 


Pleadings in the 
Court of Chanc. 
P · 26. 


Purcbaſor and not by Repreſentation, cannot bring 
a Bill of Revivor. (x) In this Cafe, on a new original 
Bill exhibited, the Deviſee cannot uſe the former De- 
poſitions : for, in the firſt Cauſe, miſtaking the Bill 
that he ought to bring, there was no Complaint before 
the Court z—lince the Court does not allow any Deviſee 
to complain in that manner, by Right of Repreſentation ; 
—and there being no Cauſe regularly before the Court, 
there could be no Depoſition i in it. T 
In Croſs Cauſes in Equity, an Agreement was proved 
in one of the Cauſes; and in that Cauſe it was not ſet 
forth in the Allegations of the Bill; nor in the Anſwer : 
in the other Cauſe, the Agreement was ſet forth in the 
Bill, and not proved in the Cauſe: and an order was 
obtaĩned before Publication, that the ſame Depoſitions 
ſhould be read in both Cauſes : and by the better 
opinion this might be: but ſince the order was before 
Publication, in the ſecond Cauſe, the Defendant had 


i 
* 2 — 2 


_ 


ſo that the title can not be diſ- 
puted, at leaſt in the Court of 
Chancery; but the perſon is alone 
to be aſcertained, the ſuit may be 
continued by Bill of Rxvivon 
merely. 


(x) Wheteits's ſuit abates by 
Death, and the . Intereſt of the 
perſon whoſe death has cauſed 
the abatement, is tranſmitted 
to that repreſentative, the Law 

ves or aſcertains as an heir at 
bers executor or adminiſtrator, 


| Liberty 
. 


DzeosTIoNs Hall not benefit a. Party againſt whom 
they could not have been uſed. 


Liberty to croſs examine Witneſſes, on which particular 
he pleaſed, and the ſight of the Depoſitions was to his 
Advantage. | 


« For on the ſame principles of Natural Juſtice, on 
« which the Rule at the Common Law, reſpecting 
« VgrDIcTs in Evidence is founded:“ a DzeosrT10N 
cannot be given in Evidence againſt any perſon that 
was not Party to the ſuit: and the Reaſon is, that he 
had not Liberty to croſs examine the Witneſſes, and it 
is againſt natural Juſtice that a Man ſhould be con- 
cluded in a Cauſe to which he never was a Party. 


« And conſequently, on the other Side,” a Man 
ſhall never take. Advantage of a Depoſition that was not 
party to the ſuit: for if he cannot be prejudiced by 
the Depoſition, he ſhall never receive any Advantage 
from it: for this would create the greateſt Miſchief 
that could be: for then a Man that neyer was party to 
the Chancery Proceedings, might uſe againſt his Ad- 
verſary all the Depoſitions that made againſt him, and 


he, in his own Advantage, could not uſe the Depoſi- 


tions that made for him ; becauſe the other party not 
being concerned in the ſuit, had not the Liberty to 


croſs examine, and therefore cannot be encountered 


with any Depoſitions out of the Cauſe. 7 


* And” if a Witneſs be examined de bene eſſe, and 
before the coming in of the Anſwer, the Defendant 


Hardr. ut ſupra, 
Atk. Rep. 445. 
3 Atk. 415. 
501, 2.— 524. 
2 Bac. Abr. 
314+ 


F not 


\ 
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PRockzbmoes of the Spixtrual Count, 


not being in Contempt, the Witneſs dies, yet his De- 

IW. Reg. Poſition ſhall not be read: becauſe the oppoſite party 

45+ 1.2.6: bad not the power to croſs examine him: and the 
| Atk. R. 450. Rule of the Common Law is ſtrict to this, that no Evi- 

dence ſhall be admitted but what is, or might be, under 
the Examination of both the Parties. | 
And to this muſt be referred the Rule, before 

< noticed, that” a voluntary Affidavit can not poſſibly 

be admitted as Evidence ; unleſs between the Parties. 


Hardr. 315+ 


Of Depofitions as Evidence poſt Mortem, v. infra. 
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SPIRITUAL COURT. 


« The SP1RITUAL Cova r is fo called, becauſe it 
« judges of ſecular Matters on Account of their ſup- 
, | & poſed reference to things Spiritual. Of Marriage, 
* as being formerly accounted a Sacrament : of Wills, 
pro Salute Anime, as it was called: becauſe the Con- 
« ſcience and Sou! of the deceafed was preſumed to 
&« be concerned in the diſpoſal of his effects, agreeably 
« to the Precepts of Holy Church : and finally, they 
« were'drawing all temporal Cauſes within their Juriſ- 
* diction: becauſe, to diſobey a Law, was a Sin; 
« and a Sin was of ecclefiaflical Cognizance z becauſe, 
« to perform a Contract, was 4 moral Duty recognized 
4% and confirmed | by Religion: and wherever Religion was 
„ concerned, in TIE N points of Weh gag or 
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2 Jones 164. 


But in ſuch . as theſe, 
the Way is to move the Court 
of Chancery that ſuch a Wit- 


neſs's Depoſitions ſhould be read, 


and if the Court ſee cauſe, chey 
will order it, and ſuch Order 
will bind the parties to aſſent to 


1 5 3 


the reading of ſuch 1 
though it doth not bind the 


Court of Nif Prius: —and this 
is thought juſt, becauſe the Wit - 
neſſes are examined by Officers 
of the Court who are ſuppoſed to 
favor neither party. 


« imagined 


« the Evil became it's Cure. The Crown found 
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* 


PRroceebiNnGs. of the Sp1RITUAL Count. 


imagined.to be concerned in Cafes moſt diametrically 
the reverſe, the Church never neglected to avail her- 
ſelf of that powerful aid to enforce her Domination. 
At length the Monſtrouſneſs and intolerable Exceſs of 


even its juſt Authority on the point of being anni- 
hilated, by thoſe whom it had protected and ad- 
vanced as the inſtruments of abſolute Sovereignty; 
the Barons, with manly Spirit, vindicated the Cou- 
Mon Law of the LAND; and the riſing Strength 
of the Commonalty matured: itſelf for that exertion 
of it's Might, which was to break the Yoke of Civil 
and of religious Deſpotiſm. Sed in longum | tamen 
ævum manſeruni, bodieque manent Veſtigia. The 
Practice of theſe Courts is analogous to that of the 


Civil Law.“ 


— 


Of Proctepincs in THE SPIRITUAL CouRT: 


| 12 T. II. f , . 
The Chief Matters now of uſual Cognizance in 


* the Spiritual or Eccleſiaſtical Court, are“ Cavsrs 
MATRIMONIAL, and Causes TESTAMENTARVY. How 
theſe Courts gained the Juriſdiction in Cauſes Teſta- 
mentary, which were originally of temporal Conuzance, 
has been already tranſiently ſuggeſted, and beyond this 
general intimation is not here to be conſidered ; far- 
ther than is neceſſary to determine the Weight of Cre- 
dibility to be given to their ſentences, 


* y” 
— 


wrote about the Beginning of the 


O) The Probate of Wills did 
originally belong to the temporal 
Courts: and every Legatee had 
a proper Remedy to recover their 


. Legacies in thoſe Courts. And 


Glanville zells us, there is a curit 
aubich lies at Common Law to 
demand a Legacy. Linwood, 
aubo was Dean of the Arches, and 


Reign of H VI. confeſſes, that 
the Probate of Milli did not belong 
io the ordinary de jure, but only 


by Cuftem. And Archbiſhop Par- 


ker, publiſhed a Look 157 3, where- 
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2 Mod. 231 

2 Str. 950, f, 
Eq. Abr. 227. 
Ch. Pre. 59. 
64. 116. 212. 
10 Mod. 42, 3,4. 
74. 108, 9. 
126 Vern. 53. 
41 Jo 2 Vern. 
471. 597. 547 · 
555, 603. 
Fitzgib. 197s 
Lord Raym. 
734+ 393+ 936. 


Swinburne, 
B. VI. 8 11. f 
L. VII. C. 6. Ta 


in he writes Teſtamenti probandi 


authoritatem Epiſcopi non habe 
bant; nec Adminiſtrationis po- 


, teſtatem cuique delegare po- 


tuerunt. 


F 2 | | The 


68 Oki of Jur1IsDICTION on MarRIAces, WILLS, &c. 


* 


=o Wa. The way of authenticating Teſtaments by the Civil 
* Law, was this: The Teſtator and his Witneſſes ſub- 
7: Mod. 210. ſcribed the Will, bound it up, and ſealed it with their 


12 Gild. Eg. R. 
2. 201. 12 Mod. 
24. $5. 136. 
215. 231. 305. 
310. 319. 339 


Seals: which, after the Deceaſe of the Teſtator was 
opened in the preſence of the Prætor; and he delivered 
Copies of the Will, and kept the Original in © the” Pub- 


2 414-496 lic Treaſury : and hence it is, that the Spiritual Court 
56; - $79.07 keeps the Original will, and gives the PROBATE which 
308. Barnard, is but a Copy of the Will under their Seals. : 
> dnt 965. . * But this accounts for the Form only : for the 
2 K. Abr 679. Cauſe or Pretence of entertaining Juriſdiction, it was 
ex * thus:” Originally, among the Germans, the Goods, 
Temp. Hard.12. ' ag well as the Feud itſelf, belonged to the Lord: after- 
-wards it was thought fit that the Feudary ſhould diſ- 
poſe of them; and then the Will was proved in the 
Grarvile County Courts, before the Alderman (ealdenmon, Senior) 
ee and Biſbop; and if any Man died inteſtate, they were 
Sd. 160. diſtributed among his Children: but after the Conqueſt, 
the Probate of the Will, and the Commiſſion of Ad- 


miniſtration was indulged to the Biſhop, who never had 
it in the times of the Empire, under Pretence, that 
Provifion would be better made for the Souls of the 
deceaſed : but if they exceeded their Commiſſion, they 
had plainly no Authority: and therefore they muſt con- 
fine themſelves to the . of the perſonal Eſtate : 


99 


Congueſt is taken 5 our Juriſts Acquiſition, 1 than by De- 


in a peculiar Senſe : not as for a 


To. Litt, 13 b. Jubjugation by Arms, but, quod 


guis conquiſivit aliter quam jure 


Ahzreditario „ibi obwentum :** at 


Jay Cs not fimply for buy- 
ing; but ond any legal Mode of 


ſcent or Repreſentation. And as ob- 
ſerved by Mr. Hargrave, in his 
excellent Notes on Coke's Littleton, 
the D:wvifion would be more accu- 
rate into Eſtates by A of Law 
and Eſftates by At of the Party. 


for 


C, 


ProBATE, Evidence of PerSONAL, but not of REAL. 


*% 


for the Feud was not deviſable until the 32 H. VIII. 
for reaſons mentioned in another Place. 


11. 


On Will of Lanvs, Probate not Evidence. 


69 


Therefore if a Man deviſe Lands by Force of the Rol- Abr. 673. 
Statute of Wills, or by Cuſtom, the Probate of the 
Will in the Spiritual Court can not be given in Evi- 
dence : for all their Proceedings, ſo far as they relate to 
Lands, are plainly coram nen Judice, for they have no 
power to authenticate any ſuch Deviſe ; and therefore, 
a Copy produced under their Seals, is no Evidence of 


a true Copy. 


But the Probate of the Will is good Evidence as to K. Ab. 678. 


the perſonal Eſtate: (and indeed, 


ordinarily tbe 


only Evidence) and they are the Records of that 
Court; and therefore a Copy of them, under the Seal 
of that Court, muſt be good Evidence: and this is 
ſtill the more reaſonable, becauſe it is the Uſe of that 
Court to preſerve the original Will, 
back to the party the Copy, under the Seal of the 
Court. v. infra, of concurrent Furiſdiftions. 


and only to give 


But it. was held, chat” where a Perſon in Eject- polbill and Pol. 
ment would prove the Relation of Father and Son, by 
his Father's Will, he muſt have the Original Will, and 
not the Probate only: for where the Original is in be- 
ing, the Copy is no Evidence; and the Probate is no 
true Copy, under the Seal of the Court, 

3 


more thaa a 


of 


hill, Hil. 1701. 


7⁰ 


\ Lzjozx Book. 


Polhill and Pot. Of a private Inſtrument ; and the Law, which ſe 


kill, Hil. 1701. 


L. N. F. 246, 


the beſt Evidence, will not allow of a Copy only: be- | 
ſides, this is not proved to be a true Copy: for the Seal 
doth not prove the Truth of the Copy, unleſs the Suit 
related to the Per ſonal Eſtate only. ; 


« Yet though the Probate be not Evidence in the 


| '« inſtance above cited for the Reaſon given, it ſeemeth 


46 that” the Leiger Book is Evidence in ſuch a Caſe. 


Becauſe zbeſe are not conſidered merely as Copies: they 


are the Rolls of the Court: and though the Law doth 


not allow theſe Rolls to prove a Deviſe of Lands, yet 


when the Will is only to prove a Relation, the Rolls of 
the Spiritual Court, that hath Authority to enroll all 
Wills, are ſufficient Proof: for if there be ſuch a 
Teſtament, as appears by the Rolls of that Court, the 


Relation is proved: now” that there is ſuch a Teſta- 
ment doth not appear by a Copy * of the Court, but 


by the very Roll of the Court, which is an Original.” 
However, the Copy of the Leiger was not allowed to 
be read in this Caſe; becauſe the Common Practice 
had prevailed otherwiſe : yet the Opinion of my Lord 


&« Holt, who would have admitted it, appears to be the 


« better Opinion; and the Common Practice ſeems 
to be founded in a miſtake that the Leiger Book is a 
Copy, whereas the Leiger Book is a Roll of the Prero- 


gative Court; and ſince the Original would be read 


Fox car of PROBATE may be proved; otherwiſe, of the 


WILL while under Sanction of a Probale. 


as a Roll of the Caurt without farther Atteſtation, it 
ſeems fit the Copy ſhould be read. 


% And where the Probate Is Evidence and concluſive 


6 Evidence, as of perſonal Eſtate it is, where it ap- 


<< pears the Act of the proper Court having Juriſdic- 


« tion” the adverſe party may give in Evidence that 
the Probate was forged, becauſe ſuch Evidence ſheweth 


that the Spiritual Court hath given no Judgement: 
« that their ſuppoſed Act is indeed not their AQ :” 
and ſo there is no Reaſon for the Temporal Court to be 


concluded; for a forged Probate is none at all. 


2 But that the Will was forged on which the Probate 
&« was granted, you cannot give in Evidence: for upon 


< that, the proper Juriſdiction has already decided. 


Tir, IV. 
R G 1 TY, 


Tur REOisTER of © Marriages, Chriſtenings and 


. “ Burials,” is good Evidence; or a Copy of it. The 
Regiſter began in the zoth of H. VIII. by the [nſtiga- 


tion of Lord Cromwell ; who at that time was veſted 


F 1 with 


71 


Le N. p. 246. 


T. Raym. 404+ 
6. Lev. 235» 


2 ꝑKeb. 337. 343s 
64 


Comyns 1 50. 
Lord Ray m. 
262. Str. 481. 
P. W, R. 388. 


Noel v. Wells, 
2 Sid. 359. 
1 Str. 481. 


R. v. Vincent 
Lev. 235. 


2 K b. 337. 


343. 641. 


Comyns 50. 
Lu. Raym. 262. 
P. W. R. 388. 


Hil. Aff 1700. 
Sid. 71. 
Goag: n. 145 


Ney 146. 


Brownl. 207. 


72 


2 R. Abr. 115. 


pl. 11. Cro. 
Elis. 411. 
2 5 
Salk. 231. 
12 Mod. 86. 


Godolph. 164. 


ROISTER. 


with all the Authority that the Pope's Legates formerly 


had, under the Title of Vicar General to the King: 


and all Wills that were above the Value of two hundred 
Pounds were to be proved in that Court. And there- 
fore, it ſerved his purpoſe to ſet on foot a Regiſtry of 


all perſons that were chriſtened and buried: —and 


when a Book was appointed by Public Authority, it 


2 Str. 1703. 


L. N. P. 247. 


Sid. 71, 2. 


muſt be a Public Evidence: this was afterwards con- 
firmed by the Injunction of Edw. VI. and the particu- 
lar manner of Regiſtering appointed : as that the Re- 
giſtering ſhould be in the Preſence of the Parſon and 
Churchwardens on Sunday : and that the Book ſhould 
be kept locked in the Church; to which the Vicar | 
and Churchwardens are to have Keys. | 


« Though it appear in Evidence that the Regiſter 
« was made from a Day-Book, kept by the Miniſter 
« for that purpoſe, yet the Day-Book will not be ad- 


* mitted to contradict the Evidence in the Regiſter : 


© e. g.—to prove a Child baſe born, where no Notice 
&« js taken of it in the Regiſter, Which would therefore 


| « be Evidence to prove him legitimate.” 


An Indictment for entring a falſe Marriage in the 
Regiſter Book:“ and the Defendant fined 200 Marks: 
for ſince the Regiſter is Public Evidence, it mult be 


guarded by the Law, that it be aq counterfeited. 


. 1 


* This is now a Felony without Clergy by ” ſain 26 Geo, IL. | 
c. 33. $ 16, | The 


2 


Rol Ls of Cour Baron ; other Punic Booxs, Cc. 
 RoLLs of Cour Baron, 


The Court Rolli are Evidence, or Copies thereof; 
for they are the public Rolls by which the Inheritance 
of every Tenant is preſerved: and they are e 
of the Manor Court, which was anciently a Court of 

Juſtice relating to all Property within the Diſtrict. 


SECTION 


« Bat” if Copybold Rolls make mention of a ſurrender 


to the uſe of the Tenant's laſt Will, and then admit A. 
as Deviſee to the Will; this was ruled to be no Evidence 


" 


le AT. ij 


of the ſeiſin or Title of A. without the Will itſelf: 


becauſe the Land doth not paſs by the ſurrender with- 
out the Will; and therefore the Will muſt be ſhewn as 
the beſt Evidence of As Poſſeſſion and Title. 


Tr. II. 


PuBLic Booxs, "HOY Cc. 


If the Queſtion be whether a. certain Manor be 
ancient Demeſne or not, the Trial ſhall be by Domeſday 
Book, which ſhall be inſpedled by the Court. Ancient 
Demeſnes are the Socage Tenures that were in the 
hands of Edward the Confeſſor, and which Villiam the 
Conqueror, in Honour of him, endowed with ſeveral 
Privileges. Domeſday Book was a 7. 8 or _ of 


(x) The Court of B. R. re- 
Fuſed a Rule moved by the At- 
torney General agai a the Vice- 
chancellor of Oxford, to produce 


is 3 by i its own. But this 
is not ſo univerſal as not to be 6 
varied in ſome inſtances: for in 


_ the Statutes of the Univerſity, in 
order to prove a Miſdemeanour 
againſt the Vice-chancellor. 

The Evidence of a neighbour 
ing Manor ſhall not in general 
be admitted, to ſhew the Cuſtoms 
of another Manor ; becauſe each 


with regard to Profits of Mines, 
&c, out of other Manors, where 


they are ſimilar, to explain the 
Cuſtom of the Manor in Queſ- 


tion. Per Hard. 


Ch. v. M. 


of the 4th Ed. of this Wark. 
the 


Blackſt. Rep. 
37, 0 E. aa. 


the Mine Countries the Courts of 
Law) have admitted Evidence 


2 Tr. Atk. "oh 
= 78. 


L.N.P. 248. 


L. N. P. 248. 


Poris, there lies in the Exchequer a particular ſurvey of 


Aucnvr Menonrals. 2 


the King's Lands, which was made in the time of the 


Conqueror, and*which aſcertains the particular Manet 
which had this Privilege. 


— 


t 


To know whether any thing be done in or out of the 


the King's Ports, which afcertains their extent. 


T1 r. III. 


Ancunt Mz morals and Alls of particular 
: Juxisplerrions. | |: 


An old Terrier, or ſurvey of a Manor, whether Ec- 
elefiaſtica] or Temporal, may be given in Evidence; for 
* ſometimes” there can be no other way of * 
old Tenures or — 


« But a Terrier of Glebe is not Evidence for the 

* Parſon, unleſs figned by the Churchwardens as well 

« as by the Parſon: nor then, or at leaſt barely admiſ- 
« fible, if they be of his nomination ; and though it 
be figned by them, yet it ſeems to deſerve very little 
Credit, unleſs it be likewiſe ſigned by the ſubſtantial 

© Inhabitants : but, in all Caſes, it is ſtrong Evidence 

* agaiaſt the * 


« RoLLs or ancient Books in the Herald“ Office 
& are Evidence to prove a Pedigree, and ſo Epitaphs, 
* &c,: but an Ex!raF of a Pedigree, proved to be 
« taken out of Records, ſhall not: becauſe ſuch Ex- 
& tract is not the beſt Evidence in the Nature of the 
& Thing, as a Copy of ſuch Records might be had.” 

15 An 


ANCIENT Mz mortals, and Alls of particular 
JuR1sDICTIONS. 


* 
/ 


As old Map of Lands allowed Evidence. 


% Camden's Britannia would not be Evidence to 
e prove a particular Cuſtom : but a general Hiſtory 
4e may be given in Evidence to prove a Matter relat- 


Yates & Harrie, 
Hil. Aſſ. 1702, 


e ing to the Kingdom in general, As in the Caſe of | 
« Neal and Jay, Chronicles were admitted to prove 


that King Philip did not take the Style in the Deed 
% at that time; Charles V. of Spain, not having then 
“ ſurrendered.” 


An Inventory, taken by a: Sheriff on an Execution, 


L. N. P. ut ful 
Pra. 15 


is Evidence between ſtrangers to prove the Quantity and 


Value of the Goods; for the Law, entruſting him 


with the Execution, muſt truſt him throughout, 


The Regiſter of the Navy Office, with proof of the 
Method there uſed, to return all perſons dead with 
the Mark Da, is ſufficient Evidence of a Death. 


The Poez's Licence, without the King's, has been 


' Ibid, 2496 


Palm. 427. 


| held good Evidence of an Impropriation : becauſe 


* 


an- 
4 


The Pope's Licence, Sc. 


anciently the Pope was held to have a Diſpolition of 


All ſpiritual Benefices with the Concurrence of the Pa- 


tron, without any Leave from the Prince of the 88 
try; and theſe ancient Matters muſt be admitted ac- 
cording to the Error of the times in which they were 


« Yet” a Pope's Bull is no Evidence on a general 
Preſcription to be diſcharged of Tythes : : becauſe that 
ſhews the Commencement of ſuch a 8 3 and a 
general Preſcription ſhews that there was no Time or 
Memory of Things to the contrary ; ſo that the Bull 
itſelf doth contradict ſuch Preſcription. 


But the Pope's Bull was Evidence on a ſpiritual 
Preſcription, when you only ſay the lands belonged 
"3 ſuch a Monaſlery as was diſcharged of Tythe at the 
| time of the Diſſolution z for then they continue diſ- 
charged by Act of Parliament. | 


o 


Of wartTEN Ev. priv. 1: Dezvs. 1. Sealing. ww 


Pan; 
Of WRITTEN EviDENCE, private. 


CHAPTER I. 
1. Dxevs. 


We now come, in the ſecond Place, to that which 
is only private Evidence between Party and DE: 
and that is alſo twofold. | 


1. Dtzps. 
Matters of jaw Nate, 


SECTION bY 


. Of Dzzps. 1 
And here the general Rule is, that when any perſon 
claims by a Deed in the Pleadings, there he ought to 
make a Profert of it to the Court; and when he would 
DP any Fact in Iſſue by a Deed, there, he ought to 


give it in Evidence to the Jury: in Born LIES the 
Deeds themſelves muſt be 'ſhewn. 


5 A Dp conſiſts of three parts : 
1. Of $xgALiNG by the Parties; 


2, Of Delivery to the my to whom tbe Deed 
is made; 


3. of a Right tranferred, or n e created 


T1 T. II. 


1. 07 S AY 


The SEAL was very ancient in the Roman and Grieies | | 
Governments : and from them it came to the Northern - 


Nations; 


2. Of Divx. 


Nations, who anciently paſſed all Manner of Right by 


the actual Tradition of the Thing itſelf: the Seal fol- 


lowed, from the Invention of Coins, and is a Deriva- 


tion from the ſame Convenience: for as Coins were 


invented as Tickets to facilitate the Exchange of all 


manner of Commodities, ſo when Coin was wanting, 


that Delivery made the Alienation;; {ſo when Contras 


or not ready for payment, Tickets were given by Im- 
preſſion in Wax, and theſe paſſed inſtead of the Coin 
itself : and rheſe Impreſſions were made with great 
Diſtinction; for they contained the Arms or ſome no- 
torious Symbol of the Perſon contracting: now when 
ſuch Diſtinctions were taken up, and found of uſe, 
they were at laſt required in authenticating of all man- 
ner of written Conttacts; and from hence the Law 


grew, that there could be no ſolemn Contract without 
the Diſtinction of the Seal. 


2. Of Dairy. 


2. The Delivery was always a ſolemn Sign uſed by 
the Nortbern Nations in ttansferring of Right: and 
as they anciently delivered the Thing itſelf, and by 


ut. S 1 hs. wn tar th th. 
— 


11 


Sheppard's 
Touchſtone. 
Hilſiard's Ed. 
$5» 


L. N. P. 268. 


th _— 1 


— 


„* 


(a) But now any impreſſion, Sc. in Relief of Accidents. Un- 


on the Paer amounts to ſealing, let perhaps where the Iss vx is 
if made with that intent. And a 


though not with their common ſeal : 


fovely ) are limited to the ſanction of which is the more reaſonable as the 

a certain ſeal; as the GREAT fenls now annexed to Deeds are no 
SEAL, Cc. And where the ſeal longer ſymbols of the Parties. v. 
i. tora off, &c. Evillence may be Comm. B. Al. Ch. 20. 
given to 4 Jury now it happened, 


took 


directly upon the Deed: as on 
Deed by a Corporation hall be god, Now EST FacTum : S1cninc 


now ſeems neceſſary as well as ſeal- 
unleſs where certain Ads (oxclu= ing (in moſt caſes) fince 29 Car. Il. 


3. Right transferred, or Obligation created, 


took the place of Things themſelves that were to be 
delivered, they annexed the ſolemnity to the Contract, 
and the Contract was completed by Delivery: and from 
thence it became neceſſary that a Delivery Fold be 
made in al Contracts. | 


3. Right 8 or Obligation created, 

- Thirdly, in every Contract there mult be ſome Right 
transferred, or Obligation created : and therefore there 
muſt be apt words to ſhew what Right was transferred, 
and to whom; to ſhew what Obligation was treated, 
and to whom; and the ſenſe and ſignificatiom of the 
words muſt be expounded by the Law, ſince it ib the 
province of the Law to determine the forms and ſo- 
lemnities and operation of all manner of Contracts: 
for the operation and effect of a Contract cannot be 
determined but by the Rules of Law that are appointed 
as the meaſures of transferring Right, and vf creating 
Obligations; and without ſuch ſtated Rules in every 
ſociety, do man could be certain of any Property; for 
then the ſenſe of the Contract muſt be at the Mercy of 


the Judge or Jury, who might conſtrue or refine ous 
it at pleaſure. e 


1 I T. III. 


' ProrERT of Dzzvs. | 
There muſt gherefore be a ProrerT made of all 


ſolemn Contracts in any Action founded on ſuch Con- 
tra as. 6 \ 


Firſt, 


Rur zs concerning PRQFERT of Dztps; 


© Firſt, for the ſecurity of the ſubject, that what 
- Right is transferred, or Obligation created, * be 


judged according to the Rules of Law. 


Secondly; becauſe all Allegations in a Court of 


\ Juſtice muſt ſer forth the Thing demanded : now the 
Thing demanded cannot be ſet forth without the In- 
ſtrument ſbewn upon which the Demand ariſes ; for 


ſince the Demand is by the Inſtrument, there can be 


no Demand at all, without ſhewing that from which | 


8 


Rull Es concerning PROFERT of Deeps, 


| Therefore Parties to a Deed cannot found any Claim 
without fbewing it to the Court. | 


Nor can Privies in Eftate take any Advantage of a 


Deed without ſhewing it. - 


As if there be Tenant for Life, Remainder in Fee, 


and there be a Releaſe to him in Remainder, Tenant 


for Life cannot take Advantage of it without ſhewing | 


the Deed : for ſince the Right paſſed merely by the 
Deed, to ſay that any Perſon releaſed without“ Deed 
will not be a good Plea. 


— 


De non apparentibus et non exiſtentibus eadem eft Ratio. 


PRor ER 


'  PRrorrar of Deeds COLLATERAL not neceſſary. 


„ But, on the other hand,” when a Man ſhews a 
Title in himſelf, every Thing collateral to that Title 
ſhall be intended, whether it be ſhewn or not: for 
though the Law requires an Exactneſs in the Deriva- 
tion of the Title, yet when that Title is ſhewn, the 
Law will preſume all collateral circumſtances in fa- 
vour of Right: for when lawful Convey ances, which 
are made with Care and on Conſideration, do appear, 
it would create too great Nicety to require an Exact- 
neſs in the ſhewing of every collateral Matter, and 


would tend to the intangling of Right with too many 


' Difficulties : and therefore by the Benignity of Juſtice 
| they ſhall be intended: * beſides a Matter collateral to 
a Title is what. doth not enter into the Eſſence of a 
Title, but ariſes aliunde 3 ſo that there muſt be a _ 
Derivation bf your 195 without it. 


As when a Man declares of a Grant or Feoffment 


of a Manor, the Attornment ſhall be intended: for 


Co. Litt. 3 10. 
Cro, El, 401. 


when a Title is ſhewn to a Manor, Attornment of the 


Tenant, which is cellateral to the Title, ſhall be 
e preſumed” till the contrary is ſhewn on the other 
ſide. | 


* 


So in Treſpaſs; the Defendant conveys the Houſe in 


which, &c. by Feoffment from T. S. and juſtifies Da- 


2 — 


Lex non wvult Jupervacua ne- nia ex eo We; conſeguentia 


que nimis ſubtilia. Infinitum in Lege præſumuntur. 


reprobatur. Stabitur Praæſumptioni donec 
Ut; Fur * probatur, om- probetur in contrarium. 


des - mage 


6 Co. 38. 


Where not truly COLLATERAL being neceſſary ex uo” 
Vviſione Lepis. 


mage feoſant: the Plaintiff replies, that T. F. befote 


the Feoffment, made a Leaſe to T. N. who aſſigned 


to him; the Defendant rejoins, that the Leaſe was 


made on Condition that if 7. N. aſſigned over without 
Licence by Deed from 7. S. that then 7. S. ſhould 
re-enter ;. the Plaintiff ſur-rejoivs that T. S. did give 
Licence by Deed, without any Profert of the Deed ; 


and yet this ſur-rejoinder was good : becauſe the Plain- 


tiffs Title was by Aſſignment of the Leaſe from T. N.; 
and conſequently the Licence from T. S. is but a Mat- 
ter collaleral to the Aſſignment; and by conſequence 
the Deed muſt be intended to be well and legally 123 
though 1 it be not ſhewn to the Court. 


But when Matter “ is faid to be“ collateral to the 
Title, then there is another Difference to be con- 
ſidered: and that is, where the Deed is neceſſary ex 


proviſione bominis, and where it is neceſſary ex Inſti- 
tutione Legis: for where the Deed is neceſſary ex In- 
flitutione Legis, there you muſt ſhew it: for it is re- 


pugnant that the Law ſhould require a Deed, and not 


put you to ſhew that Deed when it is made: as if you 
are obliged to ſhew the Attornment of a Corporation, 


there you mult ſhew a Deed , in as much as (4) corpo- 


rate Bodies, by the Rule of the Law, cannot act but 


by corporate Inſtruments; for the Body conſiſts in 


— 


3 


— 


©) It is 3 that the by all Attornments of Tenants 
change, or rather reſtitution of are taken away, N. 4 Ed. They 
corporate for corporeal, as it be- appear now to be no longer of uſe 


fore flood, cannot be aoubted. except only to ſave a manerial 


See St. 4 A. c. 16. A Fine, 
2 


Agree- 


WW "PRE, 


Of Marrzx, 1. Ex Pars and 2, Hors du Pais, 


Agreement and Union, by Creation of Law, by Pa- 
tents and Iaſtruments under Seal: and there is no AQ 
of the aggregate Body but in the ſame manner ſo 
that there can be no Attornment without a Deed, and 
the Law cannot allow the Attornment of ſuch a Body 
without it, therefore no Attornment is ſhewn, unleſs a 
Deed is ſhewn alſo: and in this and ſimilar inſtances, 
« what would otherwiſe have been WR becomes 
« indeed e of the Tide“ n 1 


But when a Deed is EPR ex 8 bond, 
there, when it is collateral, as i in the Caſe of the Licence 
beforementioned, it needs not eto be ſhnewu: for 
the private Act of the parties ſhall not eontroll the Judg- 
ment of the Law; Wt? ann * "eh. Marters withy 
out OP 89 5 


* And hw it is proper to notice one A 1 
« general Difference; that of Matter en pais, and Matter 
« bors du paisz of which the former is to the Jury, the 
5 * latter to the Court. 


Par. 3. 
of MATTER. 
1. En Pais. © 
2. Hors du Pais. 


© Now Malter en Pais, and its contradiſtinctive, are 
te each of them ancient and comprehenſive Terms in 
e the Law: the former ſignifying Acts to which no 


2 


8 * — 


* 


1 


® Res inter privates ata publics Juri non intercedit. 


G2 | par: 


. 
— — ee es — — 
- — — UE — - 
— De —— ——— 5 — - - 
— — — — - . 
- 


Bef. reſided. 


- reckoned. the moſt notorious way of Conveyance : 


Pricath, Tnincs ; 15 Luv 2. in Gn Ar. 


« perticuler legal frlempiy is e ; and the latter 
« Acts of which the. Conſtitution and the Allegation i is 
« ſpecial: the one being conſidered as Facts 6mply 
« tranſated without profeſſional Alſtance, and cpgni- 
00 zable by the Country from their Simplicity and pub- 
« lic Notoriety ; the other as ſolemn Compacts to be 
« regularly framed by due Advice i in the Profeſſion, to 


4 be pleaded formally according to their Nature, and 


< to be decided 1 e caetag _ the 
Nn oy | | 


4 And hither is to be referred a grand Diviſion im- 
« mediatey applicable to that branch of the Law of 
Evidence which is nom before us; chat is, of Things 
ci that lie in Livery, and” Things that lie in Gran: 
for Things in Livery may be pleaded without Deed ; 


but for a Thing that eo e e 8 4h Deed 
nn 5 


Par. «6 
Of Trincs, 


1. In Livery, 
2. In Grant. 


iſt. Of Things in Livery it is to be known, that 
Livery was the ancient  COpyeyance, which was a 
ſolemn Delivery of Land in Sight of the Inhabitants ; 
and becauſe this was done coram Paribus Curie, and 
the Tenant ever after refed in the Poſſeſſion, it was 


and 


Where a Man may declare generally, and give a DrED 
and ſince this was the ancient Gothic way, and becauſe 


they reckoned it of itſelf moſt manifeſt, the ſolemnities 
of a Deed were not beceſſar. | ; 


1 


And therefore a Man may plead that 7. S. enfeoffed 2B. Abr. 632. 


him, without ſaying per Indenturamz and yet give the 


Indenture in Evidence : becauſe the Indenture is not 


the Feoffment, but the Feoffment is made by the Livery; 
and by that only the party is inveſted with the Feud, 


and the Indenture is only Evidence of ſuch F coffe 


ment. 


| 133 
But if a Man plead that T. S. hath enfeoffed him 1514. 


per Fait, (c) whether a Man may give a parol Feoffment 
in Evidence hath been reaſonably doubted : becauſe he 
hath bound himſelf up to a Feoffment by Deed; and 


if the Jury have only Evidence of a paro! Feoffment, 


and yet find the Iſſue, the Deed may be uſed by way 


of Eſtoppel ever after, where ih Truth there was no 


ſuch Deed. | * 3 


So a Demiſe may be made without Deed as well as 2 R. Abr. 682, 


a Feoffment : for here the Party reſides in the Poſſeſ- 


ſion; and therefore the old way of contracting go- 


verns this Caſe: and © therefore” a man may plead 
a Demiſe without Deed, and give the Indenture 


- 2 
X 1 2 
_ 


- 


* 


(e) S. a Leaſe not flamped tents and purpoſes as a Deed, it is v. alſo Weakly 
permitted to be given in Evidence good to manifeſt the general Right ex Dim. Yea 
to prove a Demiſe by parol for ſo of the Claimant, as holding under d Bucknell, 


many years as the Stat. Car. al- a Demiſe that <vould have been 
lows fur though woid to all in- valid without Writing. 


Cowp. 473 · | 


Co. Litt. & 667. 


O Esrobrels. 


in Evidence: for the Indentute may be uſed as Evi- 
dence of a Contract that would be good whether there 
were any Indenture or not: but if the Demiſe were 
laid, by Indenture, it ſeemeth that they could not give 
a parol Demiſe in Evidence. 


| Livexy alſo is an Efoppel; (d) and is by Coke an 
Eftoppel en Pais : becauſe it is a Fact a Man cannot im- | 
peach or deny: arid this, from the Notoriety of the 
Ceremony : for when Solemnities are ſettled for trans- 
ferring a legal Poſſeſſion, they ought to be held as 
ſacred by the Law: and therefore a man is concluded 
from deſtroying that of which he himſelf is the Author, 
or from impeaching that which is held as ſacred in 
-. transferring all poſſeſſions, 


Therefore if the Defendant pleads the Livery and 
Seixin from the Plaintiff, the Plaintiff cannot reply, 
that the Livery wasgonditional, without ſhewing the 
Beed : in as much as the Plaintiff is etopped to defeat 
his own Livery, by a naked Averment and parol 
Evidence only. 11 N55 
But 


% 


8 2 


A 


Money on an immoral Confidera- a 


tion ſues to recover it by indebi- 


(4) EsTopyxL, or Conclufion, 


is where a Man's own At or Ac- 


ceptance floppeth or cloſeth up his 
Mouth, to allege or plead the 
Truth: and it is either by Matter 
EN Pals, er HORS DU PAIS, 
Thus a Man, Tenant for Years, 
having levied a Fine, is eſtopped 
from ſaying, in order to recover 
Juch Lands, that he had no free- 


e Litt. ſupra, hold: @ Man who bas expended Team. But Acceptance of Rent, 


after 


tatus aſſumpſit ; he is eſtopped 
from ſaying the conſider ation was 
immoral; for be has knowingly 
parted with it on ſuch confidera- 
tion upon which he ought to loſe 
it ; thus again, where a Man has 
accepted Rent, be is eflopped from 
ſaying that the Payer was not his 


ALTERATION by the ST&TUTE of FrauDS 87 


But the Jury are not efopped on the general Iſſue 
from finding ſuch a conditional Feoffment : for the 
Jury are Men of the Neighbourhood that are ſuppoſed 
to be preſent at the ſolemnity.: and they are ſworn ad 
Veritatem dicendam; and therefore they cannot be 
eſtopped from finding the Truth of the Matter; and. 
by conſequence, may exhibit the Condition of the 
Feoffment. | 


But fince the uſe of the ſolemnities before the Men 
of the Country hath ceaſed, by allowing ſecret Liveries 
only in the Preſence of two Witneſſes, therefore the 
Statute of Frauds and Perjuries hath enacted, that no 
Leaſes, Eſtates, or Intereſt of Freehold, or for a Term . 
of Years or uncertain Intereſt (not being Copyhold) ** 
ſhall be aſſigned, granted, or ſurrendered, unleſs it he 2 Lev. 2270 


by Deed or Note in Writing under the hand of the 


Party, or his Agent, thereunto lawfully authorized ig 
Writing, or by Act and Operation of Law. 


Excepting Leaſes not exceeding the Term of three 
« years on a Rent reſerved of not leſs than two-thirds 
„ of the full value of the demiſed premiſſes.“ 


52. 


80 that by this Statute the Ceremony of Livery only 
is not ſufficient to paſs Eſtates of Freehold, or Terms 
for Years © greater than as above ſpecified :” but it is 
not neceflary to ſet forth ſuch Contract on the Plead - 
ings: for they are as before, ſeoffavit et demiſit. 


© 7 
— Denn * — 


after Notice to quit, due for oceu- Eftoppel or waivure of Notice, | 

pation, ſubſequent to the time of we: it may of Wh. FF of dee A. : 

(he Notice, does not operate as an double Rent given by the 4 G. IN. Choy v. 
. / Batten, 


G4 A Man 


on 


Co. Litt. 225. 
Litt. 5 365. 


Condition, for then there is an Eſtoppel: and ſo the 


Comm. B. II. 
Ch. 20. 5. 32. 


Of Tumos i GranT, Prorzur neceſſary. 
A Man may plead. a Condition: to determine an 


Eſtate for Years without Deed: for this begins with- 


out any Livery; and therefore the Party is not eſtopped 


by any notorious euren from averring the Con- 
dition. | 


But where a Man ſets out a | Feoffment, the Ku 
Party may reply, that it was by Deed, and ſhew the 


Matter is in equal Balance, and therefore muſt be de- 


termined according to Truth. 


Par. 5. 
Of Things hing in GRAur. 5 


Secondly, of Things lying in Gx ANT: and theſe. 


are all Rights, as Fairs, Markets, Advowſons, 
« Titles” to Lands, where the owner is out of pol- 
ſeſſion: and theſe being Rights, they cannot poſſibly 
paſs by Inveſtiture of the Poſſeſſion, becauſe they can- 
not poſlibly be delivered over nor © viſibly” poſſeſſed : 
and therefore they muſt paſs by the ſecond Sort of 


« Conveyance,” that holds the ſecond place in ſo- 
 Jemnity : and that is, by Grant under the Hand and 


— 


Par. 6. 
f Of Grant preſumed, or Paxsckirriox. 


Nov a perſon that claims any thing by Grant muſt 
ſhew his Deed from the Party that had the original 


Grant; or otherwiſe he muſt preſcribe in the Thing he 
pretends to, and the Preſcription being ſuppoſed im- 
memorial, ſupplics the place of a Grant. 


He alſo that has a particular Etare, by the 18 
ment of the Parties, muſt ſhew, not only his own Con- 
veyance, but the Deeds paramount: for there can be 


3 no 


on] 4 * W « 8 
— 5 
a 'v Tr nt 


Exrares « created by L.aw good (generath) without 
Por Ax. 125 


no Title to a Thing in 3 but by, l 
ſuch Agreement; z and the particular Tenant ought to 
have the power of the Deeds, in as much as he has no 
Title unleſs he can derive the Eſtate that ariſes in 
Agreement up to the firſt original Grant, - 


Par. 7. | 
Of particular Eflates by Af of Law. 10 Co. 93, 


But where any perfon claims any © ſuch particular ꝰ 

Eſtate by an Act of Law, there they may make their 5 

Claims without ſhewing the Deeds: as Tenant in Dower 

or by Elegit : (e) or the Guardian in Chivalry may claim 

an Eſtate in a Thing lying in Dower, without the 

Deed : for when the Law creates an Eftate, and yet 

doth not give the particular Tenant the property of 

the Deeds, it muſt be allowed that the Eſtate be de- 

fended without them : otherwiſe the Creation of the 
Eſtate were 3 vain. 


So "4 may plead a Condition vithout ſhewing the 
Deeds: becauſe they claim an Eſtate by the Act of 
the Law, and therefore are not eſtopped by the Li- 
very: ſo that they may claim an Eſtate, © defeaſible 

* on Condition,” without a Deed: alſo they are not 
ſuppoſed to have the Deeds and Muniments of the 


1 + a. a e 4 ** 1 1 . 4 3 
bu T * RN 1 * a 5.4 / —_ IT ——— 


0 The Eſtate by legit en- excepted) until the Debt be ſatis- Wood, B. II. 
titles a Creditor, after Judge- fied, on his ſuing out the Writ of C. 1 
ment, to one half of the profits Elegit within a. year of the Judge © ng np I, 

of the Lands, and all the Goods ment. 
(Oxen, and Beaſts of the Plough 


Eſtate: 


1 


* 


Ds. Litt. 226. 4, 


10 Co. 93» 4+ 
Cal, 


| Not extended to ow as 105 "POR RIGA of the Dzz v8, 


Eſtate and 88 . the'emifan formerly given, 
may do it without Deed. 
i * en | FE 
But Tenant by the Curizfy cannot claim an Eſtate 
lying in Grant without Deed © ſhewn ; therefore, if 


e there: be a Releaſe made to his Wife, or Condition 


4 by the Wife, and re-entry on Condition broken, he 


e ought to produce it; for be hath the power over 
“ ſuch Deeds during his Life;“ he hath the property 


and cuſtody of them * in Right of his Eſtate ; and | 


s this” cannot be diveſted out of him during the con- 


tinuance of his Eſtate 3 and therefore the Law pre- 


e ſumeth his poſſeſſion of ſuch Deeds and Evidences, 
and calleth on him to ſhew chem in 8 
ay of his Title.“ 


And as" he cannot defeat an Eſtate of Freehold 
without fhewing the Deed, fo neither can the Lord by 
Eſcbeat; for the Act of Livery is an Eſtoppel that 
runs with the Land, and bars all perſons to claim it 
by virtue of any Condition, without the Condition 
© be apparent” in a Deed ; for the Solemnity and No- 


toriety af the Act is that which makes it obligatory to 


all perſons ; ſo that they cannot impeach it without 
ſhewing a precedent Title equally notorious : and fince 


in both theſe Caſes the Cuſtody of the Deeds reſides | 


with them, they muſt ſhew the Condition, 


$o 


9 


1 


STRANGERS not compellable to make ProrenT, 


S Rur E: Parties or Privies Ball ſore 4 Deed 3 


but not STRANGERS: 


So that the Gen AL RuLE is, that where any per⸗ | 


| ſoh ougbt to have the Cuſtody of the Deeds, there when 
ſuch perſon is compelled to ſhew his Title, he ought to 
make Profert of thoſe Deeds to the Court : for every 
man ought to keep his Deeds, and can not take Ad- 
Ae his own Negligence i in ou them; 


| 1 ai Caſe formerly put of Tenant for 


Life the Remainder in Fee, and a Releaſe to him in 
Remainder ; Tenant for Life ought to make Profert of 
the Deed : for they both have parts of the ſame Feud z 


and therefore, Tenant for Life is ſuppoſed to be equally 
entitled to the Deeds as he in Remainder. 


But where a porta 1 is an utter 6/ranger to any Deed, 
there in Pleading he is not compelled to ſhew it: for 


where he is not ſuppoſed in I. aw to have Cuſtody of 


the Deeds, there he cannot be compelled in Pleading 


to ſhew ſuch Deed to the Court: for that were to com- 


pel the Party to impeſibiliies which were a very un- 


equitable and unjuſt Law. | 
As 


91 


Co. Litt. 226. 
Styl. Reg. 2050 


20 Co. 94. 


STR AnctRs not compellable to make Pxor E RT. 


As if a Man mortgageth his Land, and the Mortga- 
gee 1 leaſeth the Land for Years, reſerving : a Rent; and 


then the Condition is performed, the Mortgagor re- 


| enters: the Leſſee, in Bar of an Action of Debt, ſhall 
| plead: the Condition and Re-entey without ſhewing the 
Deed; for the Leflice was never, nor could be, muted 
to the Cuſtody of the Deed,. and therefore it would be 


zhogether unjuſt to compel him to produce it- 
- $0if « Man bring a precipe againſt A. he ſhall plead 
that he was only a Mortgagee, and that the Mortgage 


was performed, ſo that he hath no longer ſeiſin of the 
Eſtate: and this without ſhewing the Deed : foe; upon. 


performance of the Condition, the property of the 


Deed was no longer in the Mortgagee, but it ought to 


be rebailed to the Mortgagor z and having no longer 
any Title to the ue he may plead the Condition 
without ſhe wing it. | 


So in an Action of Waſte, or in diſcharge of the 


Arrears of Rent, the Tenant pleads a Grant of the 


: Lord with Attornment, he cannot ſhew the Grant, 


Cauſd gud | ſupra, 


In an Action of Debt upon a Bond, it is Natter of | 


Subſtance to make Pror ERT of the Deed: ' becauſe 


this i is the Contract on which the Court ought to found 


their 


- Of aDzrp xx30LLED, here wuſt be Propane, /- 


oo 


v8 


their Judgement, and therefore it ought to be exhibited c. J. 32 


to the Court. | 


gut here Plaintif declared as Adminiſtrator + Sendai 


« « without concluding, & bie prefert Curie Li. Ad- 
„ nr ic was held a defect of Form again which 
« advantage thould nor be talen on a peneralDemurier. 
And where a third Perſon claims under an Executor 


or Adminiſtrator, there (on the general Principle before 
ſtated) Pnor xxx is not required. ? 


A Deed enrolled muſt be offered to the Can? in plead- 


ing, though che Deed be enrolled in the fame Court i in 
which the Plea is depending: for this 4s no Record; 


of the Court: or of & public Authority 1 ad there- 


but a Deed recorded: for a Record mult be the Act 


3 Keb. 61. 


2 Str. 1260, 13 


fore, che Deciſions of Juſtice by che Court chat lie 2 


Precedents for futute Obſervation, "and LTT IIA 


PATENT, which are the King's Acts © in-his executive 


« Capacity, and STATUTES Which are the Acts of the 


“entire Legiſlature in behalf of the whole Community,” 


4 Rxconps and of” the higheſt legal Authority: : 


but a Deed: enrolled is only the private Act of che 


Party autbenticated in Court: and from thence this 


Difference is drawn; that Letiers Patent, enrolled i in 
the fame * need not be men. Court's 
bur 


$C0.74 5+ | 


autbentic Inſtruments, | 


but a Deed enrolled muſt : for all Records that are public 


Acts, and that lie for the Direction of the Court in 


| Matters of Judicature, muſt be taken Notice of; and 


therefore, they need not refer to them with a prout 
patet per Recordums for the Court will take Notice of 


the Courſe and Orders of the Court upon reference to 
them: but Deeds enrolled are no more than the pri- 


vate Act of the Parties authenticated by the Court: and 


they do not lie for the Direction of the Court, but 


take hold of the Authority of it to give them Credit: 
and therefore, the Court doth not take notice of them, 
unleſs they be pleaded: © but of” the Letters Patent 
of anotber Court, the Court doth not take notice, 
unleſs they be offered; for ſince they are none of the 
Records which are directory to this Court of Juſtice, it 
is not the office of the Court to take notice of them: 
and therefore it is the Duty of © the Parties who would 
„ take Advantage of them,” to offer them as wy do 
all other Allegations, 


* Sincethe na avoid the entering upof the ſeveral 


Continuances of Buſineſs, is reckoned as one continued 
Law- Dey, therefore, Deeds pleaded, ſhall be in the 


Cuſtody of the Law during the whole Term, being 


the Day wherein they are pleaded ; and being then be- 


fore the Court, any Body may take Advantage of 
them: but ſince they belong to the Cuſtody of the 


Party, if the Deed be not denied, it ſhall go back to 
the Party after the Term is over; and then no Body 
can take advantage of it, without a new ProFERT for 
then 1 ir is not before the Court. 

And 


Diftinftion between private, autbenticuta, and public 


07 Deeds while in Court 


And therefote, the Plaintiff, in the King's Bench, may, 


in his Replication, take Advantage of the Condition 
of a Need, becauſe it was * et prædictus A dicit as 

of the ſame Term: but he cannot, in his Replication in 
the Common Pleas, take advantage of a Deed z becauſe 


there they "On (f) "OY to another Term, 


But where the Deed cones in, and is denied, it 
remains in Court for ever: becauſe that is the only 
point in Debate on which the Deciſion of the Coutt is 
founded; and therefore, like all other Deciſions, it 


muſt remain among the Records of the Court: and 


becauſe it is tied up to this Court, and is impoſſible to 
be removed, it ſhall be pleaded | in cer Court with- 
out ſhewing. 


Par. 2. 


of Deeds taken away by the contrary „be. 


As no party mall take Advantage of his own Ne- 
gligence in not keeping his Deeds, which in all Caſes 
ought fairy to be produced to the Court, ſo his Ad- 
verſary ſhall not take any Advantage © by” violently 

detaining of them : for the one by a violent taking away 


_— 


” 7 
1 2 * 


(H. lur ani is a Licence 


to take time aubere the ſuit com- 
mences without fi Original, 
oo that the Defendant, by bis de- 
lay of pleading, may not incur a 
Diſcontinuance. And the Law 


preſumeth that he employs this time 
4% interparle or conver/e amicably 


— 


—— — 


with the Plaintiff for accommoda- 
tion f the Diffirence. In this 
Senſe ſome have underſiood the 
F. ragment in the twelve Tables, 


endo viam uti paicunt orato, and 
tis thought allufion is made to it TAS: 


in the Goſpel. 


of 


3 T6. 7% Yi 


Coz Litt, 220. 


. | 
Xii. 39. 


Danvs in EvIDENCE tothe) vnr. 


of the Deeds, gives a juſt excuſe to the other for not 
having them at Command ; and no man can ever make 
advantage of his on Anjury: and therefore, it is a 
good Plea for the party to ſay, that the other entered, 
and took er the Cheſt where the Deeds were. 
TI. V. | 
of giving Dxzvs 7 in EviDgncE to the Jury. 
"a, of giving Deeds in Evidence to the "ITY | 
an here the General Rule is, that where any Thing 
is to be proved, the Deed -iiſelf mult be given in Evi- 
dence, and not the Capy of it: and the Deed mult be 
regularly proved by one Witneſs at leaſt : © which 
by later requiſite belongs to our ſubſequent Diviſion 
« and will be more fully treated under the Head of 


6 Unwarrrex Trsrnionv.“ 


Firſt, the Deed ought to be given in Evidence, and 
e the Copy: for though in Records the Copy is ad- 
mitted in —— yet the Law will not regularly 
allow it in private Deeds: for they are not within the 
ſame Reaſon as Records: for a Record, “ as before 
« noticed,” is fixed in . certain place; and therefore | 


the Original cannot be had; and by a pane the 


IN 2 is the beſt Evidence. 


But 


corr F DED not Evivancx, - 


But Deeds bre only private Evidence, and not fixed 
or confined to a certain place: lodged in the Cuſtody 
of the Party, not of the Law: and therefore, muſt be 


produced in Evidence: the Law requiring the beſt - 
Evidence of which the Nature of the Thing is capable: 


and the Deed is much better Evidence than the Copy 
of it; for the Razure and laterlineation that might 
vacate the Deed, might appear in the Deed itſelf : and 
the very offering a Copy, carries a Preſumption as if 
the Original were defective; and therefore, the Copy 
is not to be admitted. Beſides, ſince the Deeds are 
in the Cuſtody of the Party, the Deeds themſelves muſt 
be produced: for it concerns him to make apparent 
« thoſe ſecurities of which he would take advantage : 


<« and a general looſe Allegation of his having” loſt or 
« miſlaid them,” which is his own fault, he can not 


make any part of his Excuſe, 


Tir. VI 
But out of this General Rule, © for the Production 
* of Deeds,” there are ſome Exceprions. Ti 


1. Deftrufion by Accident. 5 


1ſt. And that is, where they prove the Deeds them- 


ſelves to be burned with Fire: for the Proof of this 
Matter will excuſe the Deed from being produced to 
the Jury: © but where the Deed is the Ground of the 


Action, and it is therefore neceſſary to be pleaded, 
H r it 


* 


' 2 Str. 1186. 


1 
1 466. 


_ - burned, is the beſt Evidence that can be had of ſuch 


Deeds tot, defroyed. o. ſuppreſſed. 


< it may ſeem an actual Profert is neceſſary and indif- 
* penſible: for there is that Convenience in keeping 
to known Rules, that they eannot be broken, though 
they tend, © accidentally,” to the Miſchief of particular 
perſons: and there can not be a more convenient 
Rule than that the Cazſe of every Complaint ought to 
be ſhewed to the Court, but the Jury muſt go accord- 
ing to the Evidence of the Fact. 


« And therefore, sd is iv be given of a 
ce Deed to a Jury” to prove the Import of the Deed, 
that it was in ſuch an Houſe, and that the Houſe was 


Deed, and gives reaſonable Grounds to hard to 
find it. 


2. Suppreſſion by the Party. 


2d. A Copy of a Deed is good Evidence where the 


Deed is in the Defendant's hands, and he will not pro- 


duce it: and if you cannot ſhew a Copy in ſuch 


« Caſe, you may giye inferior Evidence, the beſt in your 
* power, to prove the Contents.” For when the Origi- 


nal is in the Defendant's hands, the Copy is the beſt 
Evidence: for the Preſumption that oppoſes the 
Copy is, becauſe the Original Deed is, or ought to be, 
in the party's hands that would produce the Copy 


6 is deſtroyed, where the Plinciff 


Ia be wnle pati privatum Uki Reripſe per ſe conflat, præ- 


— * * F | 5 ; ve. — 


WP Gi os proves 


— 


Ev. of Deed ſuppreſſed: 


proves the Deed itſelf to have been in the hands 
of the Defendant ; for then it can not be preſumed 
that there. was any better evidence, or that there 
was any  Interlineation that obliged the Plaintiff 
to cover it; for if the Copy were not perfe& and 


exact, it would be overthrown by the Defendant's pro- 


ducing the Original: „the ſame obſervation will 
« apply to any the inferior Evidence intimated above, 


« when you can not even produce a Copy ; for no Evi- 


« dence is flight againſt him who ſuppreſſes what 
wi otherwiſe would have been Rus 


« But where you ** on a paper as the Copy of a 


te Deed, that” Copy muſt be proved by a Witneſs who 
compared it with the Original: 
of the Truth of the Copy, or that it hath any Relation 
to the Deed, unleſs there be ſome body to prove it's 
a e with the Original. 


for there is no proof | 


Where the Efes or Contents (g) of a Deed are proved, 


and the Deed is afterwards given in Evidence, and they 
diſagree, there the Deed. itſelf ſhall control the other 
Evidence. So it is where the Jury on the ſpecial 
Verdict do collect the Contents, and yet afterwards do 
find the Deed, in hec Verba: the Court there, is not 


57 In Civil Caſes, the Court 
will force parties to produce Evi- 
dence which may prove againſt 
themſelves ; or leave the Refuſal 
10 do it ( fe proper Notice) as a 
firong Pre Yum tion to the Jury. 

T he Court will doit, in many Caſes, 
under particular circumſtances by 


Rule before the Trial ; eſpecially, * 
H 2 


if the Party from ak the Pro- 
duction is wanted, applies for a 


Favour. But in à criminal or 
penal Casſe, the Defendant is 
never forced to produce any Zvi- 


dence; though he ſhould hold it in 


Burr. 
Mansf. 8 
M. 10 Geo. III. 
2489. 


his hands, in Court. Note of 


the form. Ed. enlar. 
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- Former Ed, 


' Copy of antient Deed. 


to regard the Collection they have made of the Sub- 
ſtance of the Deed, but the Deed itſelf; for that Col- 


lection derives it's Authority from the Deed, and 


thergfore muſt of itſelf fail and come to nothing, when 
it is oppoſite to the Deed of which it is a Collection. 


3. Copy of Antient Deed where Original loft. 


Where the Poſſeſſion hath gone along with the Deed. 


many Years, there a very old Copy of the Deed may be 


given in Evidence; with Proof alſo that the Original 
is loſt : and that is according to the Rule of the Civi/ 


Law, © if they be corroborated by Length of Time 


& and judiciary Cognizance,” / vetuſtate Temporis et 


judiciarid Cognitione int roborate : for Poſſeſſion could 
not be ſuppoſed to have gone along in the ſame manner, 


' unleſs there had been originally ſuch a Deed; and ſo 
executed as the Copy mentions: and the Copy can not 


be ſuppoſed to be only offered in Evidence to avoid 
ſight of the Original; ſince it is fo antient, that the 
Antiquity alone prevents all ſuſpicion of it's being 


counterfeit; and the Antiquity is known from the 
' Antientneſs of the Poſſeſſion. | 


ce And of very antient Deeds, the Original may be 


< taken to be loſt on ſmall Evidence beyond the natural 
Probability of the Thing N of a modern 


e Deed.” ” 


4. In- 


TIRED 
.  — 


4+ Inſpeximus. 


10 


4. The Inſpection of a Deed enrolled ſhall be given 38. 5+ 


in Evidence: for,“ where the Deed needs Enroll- 
ment, there the Enrollment is the ſign of the lawful 
Execution of ſuch Deed: and the Officer appointed to 


authenticare ſuch Deeds by Enrollment, is alſo em- 


powered to take care of the fairneſs * or legibility” of 
ſuch Deeds: and therefore, a Copy of ſuch Enroll- 
ment muſt be ſufficient : for when the Law hath ap- 
pointed them to be made Public AQts, the Copy of them, 
« as of” all other Public os Tall be a ſufficient At: 
teſtation. 


| The Recital of one e Deed i in another, is no Evidence of 


the Deed recited; though the Deed containing the 
Recital be well proved : becauſe there ſtill wants an 
Atteſtation of the firſt Deed : but if the perſon, ob- 
jecting to the Evidence of the recited Deed, claims 
under the perſon who executed the Deed, © contain- 
« ing the recital,” this is Evidence againſt him of the 
Reality of the recited Deed : becauſe, he that claims 
under me, ſtands in my place; and therefore, what 


Sty. 44 
Kb. of 


Salk. 280. 


is Evidence againſt me muſt be Evidence againſt 


him. 


Thus, in the Caſe of Fitzgerald and Euftace : Euftace 


the Plaintiff, claimed in Equity a Debt on the Defend- 
_ ant's Eſtate, by virtue of a power, reſerved in the Grand- 


Father's Settlement, on the Defendant” s Father to charge 
£1 : H 3 the | 


— 


— 


— —— — D 
— . — . 
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— 


— 


Inſpeximus of antient Deed. 


the Eſtate for payment of Debts and Younger Children's 
: 8 There, Defendant objected that there were 
not proper parties; becauſe the Grandfather had made 
2 Mortgage purſuant to that power to one Cox who 
was not, party to the Bill, and did not produce the 
Original Mortgage, but only an Aſſignment thereof to 
 WWybrants, to which the Grandfather was party: yet 

the Court allowed it to be Evidence of the original 
Mortgage; becauſe ĩhe party claimed under the Grand- 
n who was wy to wi Aſſignment. 


4 But * 3 a Deed 4 no Enrollment, there, 

though it be enrolled, the Inſpeximus of ſuch Enroll- 
ment is no Evidence: becauſe, ſince the Officer hath 
no Authority to enroll them, ſuch Enrollment cannot 
make them Public Acts; and conſequently, can not 
entitle the Copy of them to be given in Evidence: 

« for” ſuch practices © might” be improved to very ill 
Purpoſes, · ſince” then, if the. Deed were doubtful, 
it were but to enroll it, and bring the Copy or Inſpec- 
tion of it in Evidence, and thereby avoid giving in Evi- 
dence a Deed that was in any way ſuſpicious. 


Inſpeximus of antient Deed, 


But the Inſpeximus on an antient Deed, may be 
2 in Evidence, though the Deeds need no Enroll- 
ment: for an antient Deed may be eaſily ſuppoſed to 
be worn out, or loſt, and the offering © of” the 
, inſpeximus in Evidence, induces no ſuſpicion that the 
Deed i is doubtful : for it hath a Sanction from Anti- 
quity, and if it had been ill executed, it muſt be ſup- 
poſed to be detected when it was newly made. 


As 


 ATTISTATIONs | 


TI r. VII. 
As to the ſecond part of the Rule, the Deed wuf be 


a | 3 x 


proved to the Jury by one Witneſs at leaft : for though 


the Deed be produced under Hand and Seal, and the 


hand of the party that executes the Deed be proved, 


yet this is no full proof of the Deed : for the Delivery 
is neceſſary to the Eſſence of the Need, and the Deed 
takes effect from the Delivery, ſo that unleſs the De- 
livery be proved, there is no perfect Proof of the Deed; 
and there is no proof of the N but * a Wi- 


neſs who ſaw the Delivery. "4 
Exceptions. | 
But to this Rule there are ſeyeral Exceptions. 5 


fo Deed a cirtain Number of T zor; old. 


Fixsr, if a Deed be forty Years old, that Deed may 
be given in Evidence without any Proof of the Execu- 
tion of it: for the Witneſſes cannot be ſuppoſed to live 
above forty Years: and forty years is proof ſufficient 


of a Preſcription: for the Age of Man is no more 


than Sixty Years; and a Man is ſuppoſed to be () twenty + 


Years before he is of Age ſufficient to underſtand the 
General Forms of contracting: ſo that after forty 

years, the Witneſs muſt be ſuppoſed to be dead : and 
therefore, ſince no perſon living can be ſuppoſed to be 
co-eval with ſuch Deeds, they may be offered in Evi- 
dence without Proof, 


WI 


* — 


() Thirty i⸗ the Rule now efta- ſame Age either may appoint — 8 


Bliſbed: and more agreeable to the cutors : at cighteen, a man ball 
gr repo of the continuance of be liable to ſerve in the Militia : 
ving teſtimony. at twenty-one, perſons have 
P4 Mn” a perſon ſhall be the diſpoſal of oa, 28 
Sworn in the County Court : at at the ſame age, by mg th 
- fourteen, a male, and at twelve, foall be permitted to marry with- 
a female is held capable of con- out et Parents, Guardians, 


"trating Marriage: and at 1 118 88 a man may 
; ft 


Comm. J. 
c. 15. II. c. 32. 
p. 497» 
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AT. 1702, 
Haſſel. gat 


| Chattel and 
Pound, Hils 


Aſſ. 1701; 


in Kent. 


12 G. III. 
. 11. 1772. 


LimiTaTtONs of this Exczrrior, 
Failure of Poſſeſſion. 


But although the Deed be * of che Age mentioned,” 
yet if Poſſeſſion hath not gone along with the Deed, 


they ought to give ſome account of the Deed : becauſe 


the Preſumption fails where there is no Poſſeſſion; for 
it is no more than old Parchment, if they give no Ac- 
count of | it's Execution. 


2. Raſure, or r Tnterlineation, 


„ And” if there be any blemiſh in the Deed by 
Raſure or Interlineation, then it ought to be proved, 
though it be © of the Age which otherwiſe would 
% prove itſelf :? if the Witneſſes be living, then they 
ought to prove it by the Witneſſes; if dead, they 
ought to prove the hands of the Witneſſes and of 
<« the party :” for thoughꝰ there muſt be (as is ſaid) a 


«Preſumprion in favour of the Deed when * it is beyond 


s the Period of probable Duration of living Teſtimony,” 


yet that is encountered by another Preſumption from 


the Blemiſhes of the Deed itſelf; and therefore, the 


Credit of the Deed ought to be reſtored by Proof of 


the Execution of it. 


i Fraud . 


So if the Deed imports Fraud; as where a Man 


conveys a Reverſion to one, and after conveys it to 


another, and the ſecond Purchaſer proves his Title; 
there the firſt Deed muſt be e * though of the 


brief Ad 0 
of the Deſcendants of George the 


+ 


cc Age 


fit in Patliament: but by a very 
the Legiſlature, none 


» except the Iſſue of Prin- 
ceſſes married into foreign Families, 


Hall be permitted to contra Mar- 


e, Without conſent of the King, 
dec in Council, entered in the 
Council Books, and ſignified under 

the Great Seal : with an Excep- 
tion (of a very fingular Fabric) 
IR * Deſcendants above 


Happeneſi, are t be four years 


27 75 of twenty-five, 4nd "for f 
olemnizing, or aſſiſting at, 


2 Marriage or matrimonial 


Contra, the Pains and Penalties 


of a Premunire are provided : and 
Juch Marriage is pronounced null 
nw hope ah to all intents and pur- 

0 inflitad the 
Sante 4.8 virtus — ante 
diem; be Deſcendants of this 
Friend to Liberty and to ſocial 


er 


ſeſſion was © fo delivered ;” for that there ſhould' be 


be ſuppoſed by the Jury. 


1 Ibere LIV EAV to be proved. 
« Ape of preſumed authenticity: for the Preſumption 
of the Antiquity of the Deed is deſtroyed by an oppo- 


ſite Preſumption : for no man ſhall be ſuppoſed to be 
guilty of ſo manifeſt a Fraud: and therefore here alſo 


tos 


the Credit of the firſt Deed muſt be reſtoredby prov- 


ing Execution of it. 
TI. VIII. 

Where Liv x v 10 be proved. i 
If a Deed of Feoffment be proved, and Poſſeſſion 
has gone along with the Deed, there Livery ſhall be 
preſumed, though it be not proved: for when there 
has been Poſſeſſion in the manner chat the Deed ſets 
forth, it founds a very ſtrong Preſumption that Poſ- 


a Contract to transfer Poſſeſſion, and that Poſſeſſion 
ſhould go according to that Contract, are ſuch concur- 
ring circumſtances as cannot be accounted for, unleſs 
the Poſſeſſion was transferred according to the Con- 
tract: and conſequently, the Livery and ſeiſin muſt 

But if Poſſeſſion hath not gone along with the Deed, 
then the Livery upon the Feoffment muſt be proved: 
for ſince the Livery is to give Poſſeſſion on the Need, 


where 


* 


_— 


— 


later than all the other inhabitants 
of the Iſland before they are in 
parliamentary Np, ger ca- 
pable of forming this firſt and 
moſt important of natural Con- 
trats, by their own uninterdidted 
Choice: and even then, this poj- 
 fibility is ſo checked and counter- 
checked, and finally liable to be ne- 
 gatived by an Addreſs of the two 
Houſes, as to be hardly a difference 
in their favour : perpetual Ce- 
libacy, in obedience ro a fingle 
Mandate, would have been more 
conſiſtently enjoined in Terms than 


amount, within a Century, 


a nominal indulgence given of ſo 
extraordinary a kind, on conditions 
the moſt repugnant to manly Dig- 
nity, to feminine Delicacy, and to 
the Voice of Nature. I know this 
Note is of a different kind from 
ſuch as uſually have place in works 
of this ſort : but if it be poſſible 
that an Attempt ſhould be made to 
put this AR in Execution (and 
its objects, ſhould they be nly 
the male. Deſcendants, might 
to 
hundreds or even thouſinds) a 
new ſpecies of Evidence reſpect- 
| e 


Roll. Rep. 192, | 


227. 


Cro. Ja, 


Pl. Comm. 6, 7. 


\ _ Where Lyvanve to be proved. 
where. no Poſſeſſion is, the Preſumption is that there 


was no Livery : and conſequently the Livery muſt be 


proved to encounter that Preſumption. 

But if the Jury find the Deed of Feoffment, and 
that Poſſeſſion hath gone along with the Deed, yet the 
Judges, upon ſuch Fipding, cannot adjudge it a good 
conveyance :* for the Jury are Judges of the Fact, and 


what is probable, and what improbable; the Court is 


only Judge of what is Law, and haye nothing to do 
with any Probabilities of Fact: therefore it is the 
Jury only that are to make the Concluſions and De- 
ductions as to the Truth of the Fact; the Court can- 


not, if they are not drawn by neceſſary conſequence out 


of the Words of the Verdict: for to the Court the 
Rule is, De non apparentibus et non exiſtentibus eadem eſt 
Ratio: therefore they cannot conclude that there was 
a lawful conveyance, unleſs the Jury find the Delivery 
of the Deed. | 
A Deed of Feoffment may be given in Evidence as 
a Releaſe: for where the party is in poſſeſſion already, 
the Deed only will be a ſufficient Contract to transfer a 
Right. | | 
Secondly, a Deed may be given in Evidence, on 
a Rule of Court, without proving ſuch Deed. X 
| | | A Deed 


12 


— 


ing the Validity of Marriage, 
would emerge; eaſy perhaps in its 
_conflrufion, but far otherwiſe in 
its Reſult : and in contefting the 
Yalidity of the Contract a dif- 
ficalty might ariſe to which it can 
never be expedient that a legiſla- 
tive Aſſembly ſhould give cauſe. 
That Law“ is a JUST SANCTION, 
preſcribing RicuT and forbid- 
ding WRONG, conveys to the Mind 
of the COMMUNITY an auguft 


' "ſdea: but if any ordinance be 


Seriptiqp ſpall apply, the ſo 


paſſed to which a org Pig 


* Lex eſt ſanctio juſta, jubens honeſta et prohibens contraria. 


mig bt probably 


nity 


of Forms may be found inadequate 
to its ſupport. 
If the Age of Man be com- 
puted by the number of years in 
which a Moiety remains of perſons 
born within @ given Period, it 
; k eftimated at be- 
tween thirty-one and thirty-two, 
according 10 a Table deduced by 
Dr. Pzx1ce from Obſervations on 


the Bills of Mortality in Noz- 


THAMPTON ; by qubich it ap- 


ptars that leſs than balf of a 


large given number ſurvive at 
thirty-two : but at any Age be- 
taten 


Rasvre, Sc. f Dzxps: 


1% 


A Deed may be given in Evidence, * or taken as if Sl 26h. 


© given in Evidence,” on a Rule of Court, without 
proving ſuch Deed : as where the Rule is in Eject- 
© ment to confeſs Leaſe, Entry, and Ouſfter:” for 
the Conſent of Parties concerned muſt be ſufficient and 
concluding Evidence of the Truth of ſuch Fact. 


11 4 Mk 


Of the Effet of Raſure, Inrerlineation, Breaking of 
Seals, &c. 


We come now to give an Account where the Raſure 


: 6a Interlineation, and where the breaking of the ſeal 
avoids the Deed, —- | 


As to Raſure, Interlineation, and Addition— 
7 


. Formerly, if there were any Raſure or Interlinea- 10 Co. 92. 


tion the Judges determined, upon the Prefert of the 


Deed and View of it, whether the Deed was good or 


not: for the very Contrivance of ſolemn Contracts, 
ſuch as Deeds are, was founded on this, that the in- 
tent of the Parties is there manifeſtly ſettled in expreſs 
words, and notoriouſly authenticated : and there ſuch 
Contracts are totally referred to the Court, if the Truth 
of the ſolemnities, viz. of the Seal and of the Deli- 


very, be N and therefore muſt be diſſolved by 


tuween twenty ſix and forty, 1515 
the probability of any one Witneſs 
Being alive at the end e of thirty 
years from the Atteflation 

the event, the probability of one 
out of two living is for it. Mox- 
Al ſays, with his uſual 
firength and wivacity ; C'eſt un 


againſt 


vice des loix' meſmes, d'avoir 


cette fauce i imagination elles ne 
veulent pas qu'un homme ſoĩt 
capable du maniement de ſes 
biens qu'il wait vingt & cingue 


ans, & à peine conſervera il juſ- Eff I. Ch, 7 


que lors le maniement de ſa vie. 


a Con- 
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ALTERATION, c. 
a Contract of equal ſolemnity: becauſe how they are 
to be deſtroyed and avoided muſt appear to the ſame 
Judges who are by law to determine of them. And 
« thus” it came to paſs that if a Deed was raſed or in- 
terlined, they adjudged it a void Deed, becauſe it did 
not certainly appear to the Court that were the Judges 
of theſe ſolemn contracts, whether the mind of the 


party was contained in ſuch a mangled Contract or 
not. 


But as the Manner of conveyancing ſwelled from 
ſhort little Deeds to large and voluminous ones, ſo 


vaſt room was left to the Miſpriſions of the Clerks, 


that muſt be altered and amended, or with greater La- 
bour and Expence of Time written over again : from 
thence the Court thought it neceſſary not to diſcharge 
the Deeds raſed or interlined, as void, upon the (i) De- 
murrer ; but they referred to the Jury, upon the Iſſue 
of Non eſt Fallum, whether the Deed, thus raſed and 


interlined, was the original Contract delivered by the 


Parties, 5 


11 Co. 27. 
2 Str. 1160. 


V. Comm, II. 
c. 21. 


Comm. III. 
c. 23s P · 372. 


If a Deed (* as Bond, for inſtance,”) be altered by 
a ſtranger without the Conſent of the Obligee, in a 
point not material, this does not avoid the Deed; 
otherwiſe it is, if it be altered by a ſtranger in a point 


material; for the Witneſſes cannot prove it to be the 


-» A > 


(i] To demur is to join iſſue in Evidence; and the party who 


Law, by admitting the Facts as 


. pleaded, and inſiſting that the 


charge is inſufficient, or the juſti- 


fication invalid, and thereon pray- 


ing the Judgement of the Court. 
There may too in civil caſes, 
though it very rarely happens, be, 
after Iſſue of Fae joined and Evi- 
dence given, à Demurrer to the 


bazards this, admits the whole 
Evidence of Fact againſt him as 
offered to the Fury, but denies the 
legal conſequences : if this happen, 


it withdraws the Matter from the ' 


cognizance of the Jury, and refers 
it to the Court, whence the Record 
iſſued, upon which the Cauſe went 
down to Tr ial, f 


Act 


Aeration 3 where DEED annulled by it, 
Act of the Party that ſealed and delivered it, when 
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there is any material difference from the ſenſe of the 


Contract: but if the Contract doth contain the ſenſe of 
the Parties, the Witneſſes may well ſwear it to be their 
Act, for an immaterial Alteration doth not change the 
Deed, and conſequently the Witneſſes may atteſt that 
very Deed, without danger of Perjury. | 


But if the Deed be altered by the Party himſelf, 
though in a point not raaterial, yet it will avoid the 
Deed : for when the Party himſelf makes any Altera- 
tion in his own Deed, it diſchargeth the Contract: 
(d) for the Contract hath its whole Form from the Words 
of the Obligor; now when the Obligor undertakes to 
ſupply it with new words, and to alter thoſe the Party 


11 Co. 27. 


hath fixed upon, this is, according to the Rules of 


Law, which takes every man's Act moſt ſtrongly 
againſt himſelf, a new M. king and a new Framing of 
the Contract © by one Party without concurrence of 


'< the other :” and for a Man to contract with himſelf 


is utterly void and ineffectul. 


Another Reaſon of this [aterpretation of Law might 


be, © or at leaſt a beneficial effect naturally reſulting 
« from it,” to add a ſanction to Deeds: that Perſons 


1 


(. So where Aumerle had the Mother of the Youth, that it 
hid in his Boſom the engagement might be a Bond for ſupplying 
of conſpiracy againſt Henry, our his expences againſt the ap- 
Poet, who ranged civil Life for proaching Pageant : 
topics and characters. as well as ound to himſelf ? 
viſible Nature and the World of What doth he with a Bond that 
© Paſſions for Deſcription and in- Le is bound to? 
tereſt, replies to a ſuggeſtion of 8 


Capell's Shake- 
ſpeare, 5. R. II. 
A. v. S. Is 


Who 


| 11 Co. 286. 


| 2 R. Abr. 29s 


Roll's Rep: 395 
40. 
2 R. Abr. 29» 


ALTZRATION where FATAL ; and where otherwiſe. * 


who” hed them in their Cuſtody might not alter them, 
for fear of deſtroying their ſecurities. 


If there be ſeveral Covenants in the Deed, and one | 


of them be altered, this deſtroys the whole Deed : for 


the Deed is but a Complication of all the Covenants ; 


ſo that the Deed, which is the whole, cannot be the 
ſame, unleſs every Covenant of pan it conliſts be the 


ſame alſo. 


JJ ˙¹1 es 


though the Deed were afterwards interlined or altered: () 


tc for” the Intereſt once veſted did not thereby return 
back again, ſince the Deed is not abſolutely neceſſary 


to the paſſing of the Intereſt, but is only Evidence that 
it was paſſed: but by the Statute it is in many of thoſe 


Caſes neceſſary to ſhew a Writing under the hand of 
the Parties. And where a Demiſe under ſuch Wri- 
« ting is neceſſary to ſupport the Claim, there the 
« party claiming by the Deed muſt make good his 
Claim by the very unaltered and perfect Deed on 
« which the Contract was founded; otherwiſe where 


ce ſuch Writing is uſed, not as a formal Inſtrument 
under which Title is made, but as mere * 


« proof of an Agreement.” 


If thay by Blanks left in an Oblignite'in places 
material, and filled up afterward by the Aſſent of the 


(1) A1 t 5 ue ſtion of Aliera- tute Law reſetting Forgery, of 
tion, many which. were Miſde- which this intimation may ſuffice at 
meanours at Common Law are now preſent, 


capital FELONIES under the Sta- 


J 


Parties, 


— 


ALTERATION, its different Conftquitntes farther illuſtratad. 


Parties, yet the Obligation is void: but if there is « 


Blank left in the Obligation, and filled up afterward 


11 


with ſomething immaterial, this doth not avoid the 


Contract: for where there is a material part of the 


Contract added after the ſealing and Delivery, it is not 


the ſame Contract that was ſealed and delivered; as if 


a Bond was made to C. with a Blank left for Chriſtian 


Names and Additions, which is afterward filled up by 
Aſſent of the Parties, yet this is a void Bond - but if 


any immaterial part of the Contract be added after 


ſealing and Delivery, as if A. with a Blank left after 
his Name, be bound to B. and after C. is added as a 
joint Obligor, this does not avoid the Bond, becauſe 
this does not alter the Contract of A. for he was 


bound to pay the whole Maney without ſuch Ad- 
dition. 


SEAL broken of, Wa 


Where a Thing lies in Livery, a Deed 8 
ſealed may be given in Evidence, though the Sea! be 
afterward torn off: for the Intereſt paſſed by the Act 
of the Livery that inveſts the Party with the Poſſeſſion, 


Ventr. 85. 


Palm. 403. 
Mod. 11. 
Ventr. 14. 
2 Keb. 556. 
2 Lev. 220. 
2 Show. 23. 


and the Deed is only an Evidence of transferring Poſ- 


and the Deed without the ſeal, the Livery tit in- 
| dorſed, 


ALTERATION, - SEAL broken, Sc. 


-dorſed;” is um Evidence of ſuch Poflcon't ſo if he 


Conveyance was made by Leaſe and Releaſe; the Uſes 


oe 


were once executed by the ſtatute, and they do not 
| return back again by cancelling the Deed, 5 


| Bur if a Man ſhews a Title to a Thing lying in 
Grant, , there he fails, if the Seal be torn off from his 
] Deed : for a Man cannot ſhew a Title to a Thing 
ping in ſolemn Agreement but by ſolema Agreement; 
and there can be no ſolemn Agreement © of this kind” 
without a ſeal: ſo that © here” Poſſeſſion alone is no 


good Title; fince the Thing itſelf doth not lie: in 


Poſſeſſion but in Agreement: therefore a Man cannot. 
claim a Title to a Water-courſe but by Deed and 


under Seal. 


« For generally,” where a Contract creates an Obli- 
gation, it cannot 1 pleaded if the Seal be taken off: 
for the ſeal is © an ” eſſential part of the Deed: and 
without a ſcal it is no longer a Deed, nor to be pleaded 
and given in Evidence as a Deed ; unleſs in the Caſe 

above mentioned, where the Intereſt veſts though the 


Sl. broken of, Gen | 


Deed hath no Continuance: but where the Deed is 
neceſſary to be ſhewn, in order to acquire the e 
there it muſt have the Eſſentials of a Deed, 


If an Obligation were ſealed when pleaded, and 
after Iſſue joined, the ſeal was torn off, yet. ſhall. the 
Plaintiff recover: becauſe the Deed proferred to the 
'Court was in the Cuſtody of the Law; and therefore 
the Law ought to defend it : beſides, the Truth of the 
Plea which | is to be proved muſt have relation to the 
time when [ſve was taken; and at the time of the 
Iſſue it had the Eſſentials of a good Deed : 


fore that is ſufficient to maintain the Iſſue. 
| 7 


Alſo if the ſeal of a Deed be broken off-in Court, 


and there- 


it ſhall be there enrolled for the benefit of the Parties: 
becauſe where any thing is impaired under the Cuſtody 


of the Law, * it ſhall be reftored by the Wd of 
the Law, as far as poſſible, - 


1 . 


If chere be « fin Contract or TORY and one 


of the Obligor* s ſeals be broken off, it deſtroys the 
Obligation : becauſe they are both bound as one per- 
ſon; and if one be diſcharged, the other cannot ftand 
ws becauſ: they both make up bur one Ober. 


1 


But if two Perſons be bound ſeverally, Site: if the 
ſeal of one of the Obligors be broken off, yet the 
Obligation continues in ws other: becauſe there are 


i 


8 


* o 


* 2+ © tin. at La 4 * 
— . 


— 


* Lex vult ut neminem fibi crediti peniteat, | 


#525 <6 - ſeveral 


1 13 


Ow. 8. f 
Cro. Eliz. 758 : 
5 Co. 119 

2 Baulf, 2 bo 


wa 597 pl. 12, 


Co. Litt. 283. A. 
Do. Pl. 262, 


R. R. 29, 40. 
2 R. Abr. 29. 


2 Inf, 676, 


Noy 112. 
2 R. R. 30,40. 
Her, 23 a. 

55 Eliz. 546, 


$7 
11 Co. 28. b. 


5 Co. 23 2. 

Cro. Eliz. 546. 

R. Rep. 40, 149. 

Cro. Eliz. 4038, 

5405 576. Y 
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| and the ſeal of one of them is torn off by the Obligee, 


SEAL broken, where än N 5 | 


SEVERAL, 
/ 


ſeveral Contractors and ſeveral Contracts; and there- 


fore by deſtroying the Obligation of one of them, the 
Obligation of the other is not taken away. 


But if two Men are bound jointly and n 


this is a diſcharge of the other: for the manner of 


the Obligation is diſcharged by the Act of the Obligee : 


and therefore that is (according to the Rule of the 
Law, that conſtrues every man's own Act moſt 


Hfirongly againſt . himſelf) a Diſcharge of the Obliga- | 
tion itſelf : beſides, ſince both are jointly bound as one 
perſon, diſcharging one of them is a diſcharge of the 


whole, and a ſatisfaction is ſuppoſed to be given for 
the whole Debt: and when one man is diſcharged, 


that concurs to make an Obligor, and the whole Debt 


t reſpect to the Evidence that applies to it, and this 


is ſatisfied, no Obligation can reſt upon the other, 


Of WiLLs. 


SECTION II. 


« The loft Conveyance to which the Law annexes 


« particular ſolemnities is now to be inveſtigated, with 


«ijca WILL: which is firſt to be conſidered in itſelf ; 
« and after in its incidents of Revocation and of 
« REPUBLICATION, 


3 | | «A Wits 


Of WiLLS 
T1 7. II. f 
1 Wir defined, 1 1 
ct A WII I is the laft lepdl Declaration of that which 
% Man willeth to be ent reſpeing his Property after 
* bis Deceaſe. (n) 1 


« W1iLLS W by Common Law before: the Con- Wight Te. 


ns 


« queſt: afterwards they were reſtti&ed to particular Winzuen 3 


places; arid about the time of the Reformation again Chewy 


« revived by Statute. a Fins PI 3 
« A Will may be either real, ſimply of Lands «< 1. 


te alone; or perſonal, of ſuch' property alone as is in- 1 Rea ; 


« cluded in the Pefſonalty; of mixed, which conveys 

& both ſpecies of Inrereſt : and, accofding-to the De- 

* nomination of the higher Genus of Eſtate, is liable to 
the Rules of a Will fimply real. A perſonal is 


t either, 7 » 
| 1. Formal, 
2. Nuncupalive. | 

« Firſt, and chiefly, we are to treat of a Will of 

* Lands. n SH 2 
e 
a WII of Laxps. 
* In 2 Will are to be regarded, 


1. The Af and Perſon of the Teftator, _ 
2. The Number and Competency of the Witneſſes, 
3. The Imereſt to be conveyed. | 


1. The AcT and PERSON of the TtSTATOR. 
All perſons may make a Will of Lands who are 

* not incapacitated by ſuch impediments as apply alſo 
to conveyances. inter vivos: 1. Want of diſpoſing 
* Mind, as Infants, Ideots, inſane perſons; 2. Want 
* of diſpoſing Power: | | 

1. By Crime; as Outlaws, attaint perſons, Cc. 

2. By Birth; as Aliens. 851 

3. By Condition; as Femme Couverie. i 


8 


A 


SOOT — B > 
(m) Teſtamentum eſt Volun- The celebrated Statute of Weſt- D. 28, 


tatis noſtræ juſta Sententia: de minſter, 3. Quia Emptores Ter- ,g Eg. x; 1290. 
eo quod quis poſt mortem ſuam rarùm, ſoon enabled the Clergy to Swinbs J. P. 48. 


fieri vult. ſaggeft-the expedient Fe an 
| | Iz e 


photon pore 


U 


Ac r of TSV 40-07 Wirnzsszs- 


Par. a. 
1. AcT of the TxsrATOoR. 


_  * The Ac r of the TzsraroR is now to be obſerved : 


29 Car. II. c. 3. 
8 3 Nl 


Lea v. Libb. 
Carth. 75 


3 Mod. 259, 


Q H, III. 1225. 
7 E. I. 13 E. I. 
before the Sta- 
tute Dia Em- 
Stores, went 
againit purchaſe 
lea ſe ana reco- 
very. 15 R. II. 
againit Uſes a 
full Century 
after the tat, 
27H. VIII. 

ag inſt Grants 


n 2 0 0 harges 


1. And firſt, it is neceſſary that there be a $1 6n- 
« ING; but if the Will be in the Hand- writing of 


- * the Teſtator, wich his Name at the beginbing of it, 
Ithis is Evidence of a ſufficient ſiguing. And far- 


© ther, on account of corporal infirmity, the ſigning 
may be by the hand of another, in the preſence of the 


..-  * Teftator,. and by his expreſs Directions: 


* 2, Next, either the ſigning muſt be in the Preſence 
of the Witneſſes, or the Teſtator muſt acknowledge 
the Inſtrument in their preſence, . 6 


# l 13 Par. 3. 
22. Of the Wir NESSES. 
„The next Point of Evidence is the Wir Ess Es. 
1. Number. 


* The NUMBER of the Witneſſes, ſince the Statute, 
&« neceſſary to a Will, is THREE, es © 
ITS. 2. Preſence. JE 

{© They mult abſolutely ſubſcribe the Will in the pre- 
& ſence of the Teſtator : and this preſence hath never 
been carried farther in Conſtruction than the Inter- 
«« poſition of a Vindow, through which the Witneſs 
and the Teſtator might be intended to ſee each other. 

« But it is not neceſſary, though prudent, that the 
e Witneſſes ſhould all ſubſcribe in the preſence of each 
&* other ; nor that they know the Contents: 8 

Nor that they atteſt every Page, Folio, or Sheet: 
ce but it ſeems to be neceſſary that the whole Will, 


— 


if conſiſting of ſeveral ſheets, ſhould be in the room 


3. - 


« at the time of Atteſtation. 


lll. 


Uss: under à precedent Feoff- © 
ment. Succeſſive Statutes were 


applied to obwiate theſe Ujes ſo far 


as they efſted Aiterations .n Mort- 
main, of Land, er Profits, to the 


benefit of the Church. But the 


| Invention enabled individuals in 
to lay ads - Jome degree to extend their poftbu-. 
. ; mans favour to their relations or 
| Of kits to ſu - frictes The Uſe Was @ matter of 


conſcience, of. which the Ecclefiaſe.. 


tics preſiding in Chancery enforced 
the performance. But when the 
great Statute for transferring the 
fofſeſſion executed the Uſe to the 
Land, it became, in contemplation 
of Law, the Land itſelf; and 
conſequently, about five years after, 
it was found neceſſary to enable 
Dewviſes of Land ty Will. p 
a 


NumBzR, CR EDIr, or COMPETENCY of Witneſſes. 1 


Par. 4. 
| 3. of the Credibility of Wi renſſes N 
c There is nothing more diſtinguiſhed in Law and ae v. Se- 
* Reaſon than the abſtract Competency of Witneſſes, ng Mans. 
« which entitles them to be heard, and their Credit, Mic. 1765. 4 
« on which the ſatisfactory fullneſs of the Proof de-, 
66 pends. This Diſtinction will be hereafter noticed 


« more at large: however a negligence of expreſſion 
« in the Statute ſeems to have introduced, till within 


« theſe few years it was diſpelled, ſome degree of ob- 


« ſcurity, not to ſay of confufion, reſpeQing this very, 
cc plain and natural diſtinct ion. 


The Statute directs that all Deviſes of Lands: mall 65. 
be atteſted and ſubſcribed, in the preſence of the 


Deviſor, by three or four credible Witneſſes: or 
« elſe they ſhall be utterly void and of none effect.? 


And this requiſite of three Witneſſes to the Will. attorney Gen, 
« is indiſpenſible, nor will three to the Codicil ſatisfy arg 


; 2 Vern. 597. 
© it: nor three partitively, | Les & Libb. 


3 Mod. 262. 
6“ As to Credibility, it may deither be unintereſting 
“ nor uſcleſs to conſider, in the order of time, ſome of 
the moſt remarkable Caſes which have ariſen _—_ 


« the Conſtruction of this Clauſe, 

The firſt Caſe I ſhall mention occurred in little Carth. $14. 
% more than twenty years after the Statute. Lands Hillyard v. 
were deviſed to one of the Witneſſes of the Will: In. 77 


il. 11 W. III. 
« and there the Court could have no difficulty in de- 1 That 1 
* ciding as they did, that gusad || this Deviſe the Hill be 599% in like. 


circumſtances, 


„as a void Vill; being atreſted but by two Wit- 3 
e ne ſſes, ſince the Plaintiff, the Legaitee, could not be and t , 


and Hol loway, 


« Witneſs to eſtabliſh an 1 deviſed to himſelf, | cy, W. 557. 


The 
I 2 5 5 perſtitious Uſes. 
n proving a : Will ac cording to .out hauing all the Wiinr:fſes there. And d Cent 
the Statute of Frauds and Per- to prove it: for then it is proved limi + 5 
Juries, if one Witneſs prove his by a Witneſs that the lil, was and e um 
own Atteſtation, and that the executed accorting to the Method: faces >” Sifu 
qther Witne£-3 were there pre- required by the Statute ; unleſs 73 critable 
ſent, and did atteſt it, this is they few Such hors. ters of Fraud. Fn Sad 
Us ; | 738. 
proof ſufficient of ſuch Will, war" as would make it nec a th e. ig 


3 : dee 


— 
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Str. 1253. 

E. 19 & IT. 
Bl. 8.— 77. 
Hil. 20 G. II. 


- Credibility of Witneſſes under the Statute. 


The Caſe of Anſtey and Douſing aroſe ſeventy 
© years after the Statute: in that Cafe the Teſtator 
« deviſed an Eſtate in Tail to the Defendant, and 
charged his real and perfonal Eſtate with the pay- 


ment of annuities and legacies: -of theſe was an an- 


« nuity of 201. for Life to Elizabeth, the Wife of 
« Fobn Hailes, to her ſeparate uſe, and 101. each to 
« the faid Fob and his Wife, for Mourning. Jobn 
4 Hailet, the before-mentioned Legatee, was one of 


the three ſubſcribing Witneſſes to the Will; and on 


Such is the pro- 
greſs of legiſla · 
tive precaution 
in a courſe of 
more than 500 
years. 


| D. 28. 1.1. 22. 
p · ro 
+ Ch 6, 23. 1. 


tan Ejectment brought by the Heir at Law ta re- 
cover the deviſed premiſes, Lx E, Chief Juſtice, and 
the whole Court were of opinion that this was not a 


« 900d Atteſtation under the Statute, by reaſon of the 


<.ittereſt in the ſaid Witneſs: Jobn Hailes : and that 
< conſequently the Title of the Defendant under the 

«+ Will could not be maintained. 1 
As to the Hiſtory of this Cauſe, there is a rather 
« ynuſual difference in the Account of the Reporters. 
« Sir Jobn Strange, who was of Counſel afterwards for 
& the Defendane in Error, (the Plaintiff of Courſe in 
© the original Cauſe) has given the Judgement of B. R. 
<« pretty much at large; but no Account of the Argu- 
©« ments at the Bar. Sir William Blackſtone is copious 
te ig relating the Arguments in Etror in the Excbeguer 
& Chamber ; but gives no Account of the Judgement; 
ce nor could give any, for the Parties came to a Com- 
ec promiſe. + eat 41 
n 


. 1 8 ae 4.23 


— 


duce the reſt, — GIL R. It ſeems, 
however, that without ſuggeſting 
Fraud, the party by whom the 
Will is conteſted is entitled to 
demand that the three Witneſſes 
be ſeverally examined in Court 
upon the Trial; for each is the 


beſt Evidence as to the Fact of 


his own Atteſtation; and pro- 

bably the remark reſpecting the 
f of the ſubſcribing by the 

Evidence of one Witneſs. only, 

which is inſerted where it b 

the continuity of the Work, is 

not from Gilbert, | 


Gn Can tt 


| Conditionem teſtium tuncin- 


ſpicete debemus cum ſignarent; 


non mortis tempore: fi jgitur 
tunc cum ſignarent tales fuerint 
ut adhiberi poſſint, nihil nocet ſi 
quid poſtea eis contigerit. 

+ Teſtes, ſervi an liberi fuerint 


non in hac cauſa tractari oportet: 


cum eo tempore quo teſtamentum 


ſignabatur, omnium conſenſu li- 


berorum loco habiti ſint, nec quiſ- 
quam eis uſque adhuc ſtatus con- 
troverſiam moverit. 

The Statute 29 Car. II. was 


not meant to check the teſta-. 


mentary 


Forte and Efett of the Term farther illuſtrated. 


. In this Caſe, Lez, Chief TJulice, relied much on 


- « the Rule of the Roman Law, which ſays, that” the 
Condition of Witneſſes is to be regarded, ſuch as it 


was at the time of ſealing; “ and that of the Code, 


© concerning the reputed Condition of Wirnefſts at 
« the time of” ſealing. Of theſe, the firſt applies to 
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« very plain point in favour of teſtimony, that no 


« ſubſequent change in the condition of the Witneſſes 
« ſhall defeat their Atteſtation; and the other ſecms ro 
« 50 ſa far as that the reputed freedom of the Wir- 
te neſſes, in general Eſtimation, at the time of their 
te arteſting, ſhall ſopply the defect of an abſolute legal 
ee freedom: a pofition which it may be difficult to ſup- 
te port in principle; unleſs on the ground, that there 
ee had been no direct Adjudication againſt their free- 
« dom but it ſhews a kind of anxiety ro ſupport the 
ce competency of Witneſſes, fo far as poſſible. An- 
te other reaſon diſtinguiſhes it from our Rule of Wit- 
«neſts to a Will: and this is to be obſerved in at- 
© tending to the next Caſe; by which this whole Doc- 
« trine has been admirably cleared, illuſtrated, and 
ec ſettled; | Fe. 
For in Fyzdbam againſt Chetwynd the Caſe was 
et this. On an Iſſue out of Chancery, deviſavit, vel 
ec zon, on the Will of Mr. Chetwynd, the Jury found 
* a ſpecial Verdict that the Teſtator died 17th of May, 
6 1750, leaving the Will atteſted by three Witneſſes, 


de to all of whom he was indebted at the time of At- 


© teſtation; but who had been paid (except a ſmall 
te miſtake in caſting up as to two of them, who were 
ct Attornies and Partners) before the Trial of the Iſſue: 


ec that the real Eſtate was charged with payment of 


e Debts and Legacies z but that the perſonal was 
* much more than ſufficient for the diſcharge of all the 
fn ſpecialty and imple Contract Debts. And whether 
t thee were credible Wuneſfes within the Statute was 
{© the point ſubmitted to the Court, | 


7 "0 * Q HED 5 > Io - 


mentary power over property, Wills have been deſtroyed for 


but only to guard againſt Fraud, want of obſerving its reſtriftions 


In Theory it ſeemed a ſtrong than fraudulent Wills obſtructed 

uard, in Practice it may be ſome by its Caution. In ail wy ex- 
guard. But I believe more 11 perience at the Court of 
4 | Tn 


40 Lord 


De- 
158 


2 


Bl. 25—163« 
Mic. 31 G. II. 
S. C. 

Burr. Manif. 
4-30 


120 


* 


Not to be confirued as varying the Rules of 


«© Lord MaxsrIEL o, Chief Juſtice, in delivering 
ee the opinion of the Court, went fully into the Prin- 
« ciples and Caſes. He ſhewed that Experience had 


not confirmed the expectation of preventing frauds 


* concerning Wills by the multiplying of Witneſſes 


and other Forms: that the Competency to Atteſta- 


tion was ta be maintained as much as a juſt Theory 
„founded upon the Nature and Analogy of Evidence, 


« and conſiſtent with Adjudications, would allow, for 
the ſake of giving effect to the laſt Diſpoſal of Pro- 


« perty. He remarked on the vague and general im- 
port of the word credible in the Statute, and evinced 


that ſuch Witneſſes as were competent at Common 


te Law remained competent: that by Common Law 


© Intereſt went againſt the Competency of a Witneſs 


on the preſumed Bias, but that an Intereſt of ſuch a 
Nature as to be probably unknown to the Witneſs 
ce at che time of ſigning, an Intereſt ſatisfied or re- 


* nounced before the Trial, was not within the Pre- 


« ſumption. | 


© That with reſpect to Deciſions, a Releaſe was al- 
© lowed to take away the objection to Intereſt : that in 


© the Caſe of Hillyard and Jennings, the Plaintiff was 


te the ſubſtantial Deviſee, and came to eſtabliſh. that 


e Tatereſt to himſelf which he had atteſted. That in 


e the Caſe of Anſtey and Douſing, the Wife's Annuity 
ce could not be releaſed : and it was the Intereſt of the 


_ « Huſband to eſtabliſh- it as a Proviſion for his Wife, 


« for whom he was legally compellable to provide, and 
© being to her ſeparate uſe, the Defendant, the Deviſes 
te held in Fruit for her; and her Annuity could only 
ce be obtained by eſtabliſhing the Deviſe ro him. That 
ce in the general reaſoning on the Caſe, Lee, Chief 


% Juſtice, had indeed adverted to a Doctrine of the | 


« Roman Law, as to the Period which was to fix the 
© Competency : but that the Witneſſes under that Law 
« had a” politive capacity “ preſcribed; that they be“ 
« free, Adults, and poſlefled of other Qualifications : 

rut 


"©? 4 1 Y I > 
— _ * 


, I never knew a fraudu- lians. Courts of Juſtice ought 
ler! 


aud! have heard the than in ſupport of any too rigid 
wo om eway icarned Civis Formalities. Lord Mansfield, 


1 muſt 


, but what was legally therefore to lean rather againit / 


. © Competency at the Common Law. 


te that this was the Condition of the Witneſſes to which | 


56 the Law, in the Digefts and the Code, referred: but 
« that there is no ſuch poſitive Condition in that Law 
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* or in the Law of England, excluding a Legatee or : 


« Creditor from being a Witneſs : that ſuch when in- 


** competent are ſo on the general Principles of Intereſt 


«in a Witneſs, and therefore, no farther than — 
« Principles extend, 


« That had the reſort of the Witneſſes been to . | 


« real Eſtate, it did not ſeem, in à Caſe like this, their 
« Competency even then ſhould have been impeached : 
e however, that they had no occaſion to reſort to the 
te real Eſtate, and had been already paid. And that 
« therefore, the Court was unanimouſly of Opinion, 
that the Will was duely atteſted by three Witneſſes. 


A CopynoLD is not within the Statute : for it paſſes by 
| the Surrender. | 
& By the Statute 25 G. II. Ch. 6. ſaid to have been 
te occaſioned by the Caſe of Anſtey and Dowfng, entitled, 
«© An Act for putting an End to certain Doubts and 
& Queſtions, relating to the Alteſtation of Wills and 
„ Codicils, concerning Real Eftates in that part of Great 
« Britain called England, and in bis Majeſty's Colonies 
&« and Plantations in America,” where Deviſee or Le- 
« oatee atteſts, the Deviſe, &c. is void as to him; and 
« he ſhall be admitted a Witneſs to prove the Will. 
„ Cteditor ſhall be admitted a Witneſs ; notwith- 
« ſtanding the Land is charged with Debts. 


_— CO 


« And 


1 auf here be permitted to 
notice 4 ſeeming inadvertence, 
Animi ad majora properantis, 
evhere his Lordſhi ip reaſons general- 
ly on the Admiſſibility of Witneſſes 


under the Roman Law, even where 
Airectiy interefled, and addutts a 
Paſſage in the Miloniana, where 
Cicero and Clodius were the 

hzredes facti, ander the Will of 


4 —_ 


Cyrus the Arcbited, and the Ar- 
gument infers they were alſo Wit- 
nefſes to the Will; —fren theſe 
awords : Una fui; teſtamentum 
ſimul obſignavi cum Clodioz 
teſtamentum autem palam fe. 
cerat, et illum hæredem et me 
ſertpſerat. But Obſignare #s 
wt the 1G of the Witnyſes, as 


MISS. mag it is the At = 


fp 


Of the Inte AS tonoryel by a Wilt of Lands. 
And a Will may be eſtabliſhed: by proof of Suit. 
by other Wxneſſes, though the ſubſcribing Witneſſes 
coneut in endeavouring to impeach it 4 for they are 
« concluſive only to the mere exiſtence of the Inſtry- 

ment. | 
*The Act of the Teftaror, and of the Wirneſſts, 
© being made known, it remains to ſpeak of the N | 
, conyeyed uy a Will of Lands, 
Par. 4. 
3. Intereſt conveyed. 
No this Intereſt is moſt general, in as much as 


0 by Will ſhall paſs all fuch Eſtate as a Man” hath, 


Comm. II. 23. 


8. 
ay and Rig- 


den, Pl. Coram, 


N 44 
unter v. Coke, 
22 6 Anne, 


Salk. 237. 

4 Burr. 1496. 
® By what gene- 
ral words a Re- 
verſion may paſs, 


and ceptra, 


v. Bl, 20c0.—4 


« in poſſeſſion, remainder, or reverſionꝰ, at the time of ; 
making his Will: but after-purchaſed Lands require 

** Repoblication 1 « otherwiſe they will not paſs by 
« general Words of Deviſe z ſuch as“ all my Lands 
or all my Eſtate: for theſe general expreſſions will 
© be referred to the time of making the Will, For 
« Wills are conſidered as conveyances or diſpoſitions, 
1 jeſs fettered in point of Form, than Acts taking effect. 
© inter Vives to Paſs the real Eſtate, and where the 
« Ferms are general, it would be a foreign intendment 
eto ſuppoſe any other Eſtate in contemrlatian of the 
© Teſtator to pals, than ſuch as he then had, either in 
% poſſeſſion or in right: and hence it is, and not upon 


© the force of the word * having,” that ſubſequene 


e purchaſes are not included: for the word © having,” 
«is only a deſcription of a general Caſe ; not a Limita- 
* tian of the power to deviſe z and it is of experience, 

* that 


(he Heir, or of the Te beser, or of. 6 4 N. in Sueton. 1691. 
ne Confidential Friend under p. 100. the Will ſiemt ts have 
bis direction, ſealing up a cloſed — fealed, as the Book is 

ill to prevent it's being altered. ſented in the Apocalyptic V Viton, 
And ſo Paulus, of the Subflitutio <ubere the opening of each Seal is 
pupillaris—in extrema pagina confidered as ſucceffively reveal. 
fieri debuit; ut -pars illa quam- ing the Events, ſcaled or latent 
diu Pupillus annos pubertatis in that Book of Fate ; the * 
egrediatur obſignata mageat, et abſcondita or obſignata of 


gars prior reſeretur. prophetic Series, Aud this gs 


natia 


07 Rzvocarion. Set . 10 


ii chat if 3 089 ſufaciendy declare bis purpoſe to pas? 
afier-purchaled . Eſtates, ſuch Eſtates ſhall paſs, - — 
Tir. IV, | 
How a WILL Hall be revoked. 


| 29 Car, II. c. 3. 
« Ne Revocation ſhall he good of a Will of Lands, not y 6 
any Clauſe thereof ſhall berevocable, otherwiſe than by 
ee ſome other Mill or Codicit in Writing, or other Writ- 
ic ing, declaring the ſame ſigned in the preſence of three 
t or four Witneſſes; or by Burning, Cancelling, Tear- 
te ing, or Obliterating by the Teſtator, or in his preſence, 
ic and by his direction and conſent. 85 
gut this does not extend to Revocations by Ad of ; 
Lam, as by Sale of the Lands deviſed, or Forfeiture ; 
<« or by Marriage of a Femme, who was ſole when ſhe 
„ made the Will: for this is revoked by the AQ of 
<« martying, which deprives her of the Diſpoſal of her 
«pro : and ſuch Will does not revive, in Caſe ſhe 
« outlive her Huſband ; but remains revoked, unleſs 
< rehewed by republication. | | 13 
And by intendment of Law, a Marriage with Iſſue Thompſon, 
« hath been held a complete conſtructive Revocation 27%; 


. . 


of a Will made before. | . Abr 4 
< But no deſtruction by another ſhall defeat the Will 5% af 

and fruſtrate the meaning of the Teſtator, if the Con- 

« tents can be proved. e e 
„And 20 A#s of the Party ſhall revoke a Will, if 4. 

% ſuch Act be deficient in any of the requiſites of the * 179% 

Statute. . 3 | 

Neither ſhall any formal Act amount to a Revoca- 

<<. tion, if the intant to revoke the Inſtrument (the Animus 

| © revotangi) accompany it not. E 7 A 


natio *vas entirely different, as Uſe could hardly ever have been con- 
apprehend, from the atteſting Sig- fidered as very decorous. Cicero, we 
nature of the Te/lament, both in may juſtly preſume, would not have 
the Mode and intent; and perhaps uſed it: and from an Aneccbte, 
generally in the perſans by whom reſpecting Hortenſius and Craffus 
it was performed, the one being preſerved in the Offices, vs have 
of Atteſtation fimply, the other 7 reaſon to ſuppoſe, that perſons 
b Cuſtody. And, though, by the o largely benefited, and partic ; L Lis it; 100 


rr 


Law, the Real Heir or Deviſis general Devifees, were not uſually 8 10. 

22 might. be a Witneſs, yet. called to fwitteſt a Will. 7 | 
was exhorted nos to abuſe this Aneedete gives one pain, fartierlays 

pi vilige: of which, indeed, the ty for Hortenſius, /o 4 finguifbed by 


* 
e as LEI a we ee EET 


2 


Fecleftone v. 
Ypeko 
y Mod. 253, 


De "47" 
III. 


L. VII. 4 "Fi 


et 8. 98, 9 


R ofini Antiq. 
VI. Jo 


of Rzvocarion 


" And; leaſt of all, ſhall-a Change of Eſtate operate as 
8 Revocation, where the diſpoſing Power over the 
% Property remains, and the formal Change appears to 
have been made only to effectuate the ſubſtantial 
intent. We will examine, 


1. Formal erroneous Acts. 
2. Incomplete diſpoſals to different purpoſes, 
3. Change of Eſtate. - 
Firſt, therefore, to conſider an erroneous deſtruc- 


* tion of a Will; or a ſubſequent contrary wil that 
can not take effect: 


Par. 2. 
1. Erroneous cancelling, Ge. 

« A Will remains good, though formally cancelled. 

jf it be in Evidence, that it was not the intent of the 
“ Teſtator to cancel that Will. As, if a Man, ſick and 
cc init m, having two Wills near him, ſhould order a. 

« perſon to cancel his firſt Will, who, by miſtake, can» 
cc cels his laſt. Now here the laſt Will is in force, and 
« the firſt can not revive: though if the ſecond had 
<« been intentionally cancelled by the Teſtator, this, 


* ipſo falio, would have revived the firſt, as a repealed. 


« A of Parliament revives of Courſe by the Abroga · 
t tion of the repealing Act, | 
« So if the Teſtarar had accidentally thrown Ink 
„ upon the Will inſtead of Sand, and defaced thereby 


* the Signatures of the Witneſſes. 


Par. 3. 


2. of a Subſequent ineffetive Will, or incomplete Difpoſat: 
On this, where it was ſtated on a ſpecial Verdict, 


that Lady Aune Speke, being ſeized in Fee, did, on 


« the 12th day of March, 1682, make her Will, and 
t deviſed the Lands to Jobn Pettit for Life; and after- 


« wards 


| kis Talents asd by bis Merit : but 


aobat was indeed very unbecoming, 
circumſtanced as the Caſe was, 


bad been flagitious, had they been 


W ineſſes, or their Names annexed 
as ſuch in that inſtance. See tos, 


Valerius Maximus, in the places 


to which the Margin refers. 
Had Cicero been a Witneſs, the 


words bad been terra ar fubs 


ſcriph et ſignavi: but not oblig- 
navi; of this it ſeems one may be © 
very nearly certain. The Tranſla- 
tion of this paſſage, in the Select 
Orations, publiſhed in 1741, is 
right, 

It is eurious, and nat foreig to 
our Subject, to obJerve the ſuccęſa 


Ave Changes in the Solemnities of a 


n Teftament : firſt; in Peace 
it 


not good by an ineffetttve Will, 
« yards to George his Son, and his Heirs for ever: on 
ue condition of his taking the Name of Speke. | 


That, on the 25th of December, 1685, ſhe cauſed 
« another Writing to be made, purporting to be her 
« Will; which was Signed, Sealed, and Publiſhed by 


« her, in the preſence of three Witneſſes in the Cham» 


4 ber where ſhe was, and where ſhe continued while 
© the Witneſſes ſubſcribed their Names in the Hall, 
& and that ſhe could not ſee them ſo Subſcribing. . - 


ce That the Leſſors of the . are Heirs at Ln, 5 


« &c. 


«And upon the firſt Argument, J udgement was given 


66 « for the Defendant: for that the ſecond Will muſt be 


© good Will in all circumſtances, otherwiſe it would 
«© not revoke a former Will. 


* 


« And this Doctrine "needs little illuſtration : for if 

« you cannot produce the inſtrument as a Will, you 

cannot ſhew that the inſtrument which preceded it, 

« yalid in itſelf, was not the laſt Will. And to prove 

« thatit is an ineffective Will, is to prove that it can- 
* not ſtand in the way of the former. 


And, purſuant to this Principle, where a Man hav- 
1 ing made his Will, after made a ſecond, with change 
« of Truſtees, but not effective under the Statute of 
Frauds, and then cancels the Duplicate of the fiſt; 


6 ſn 


as PX * * 
E 


I. 2. 17. 10. 
ex 60 autem ſold, 


Onions v. 
Tyrer, 

2 Vern, 741. 
Ch, Pre, 4596 


—— 


it was in the Comitia calata: 


which were when the Prozco, 
tcuice in the Year, ſummoned the 
(Citizens ef Rome to held an Af- 


fembly for the purpoſe. of giving 


Sanction, by their preſence, to ſuch 
Wills as ſhould 64 made before 


them; or, in procinctu, wh:/ch: 


WAs an informa! militaryT eſtament, 
indulged in time of War, to theje 
who were hazarding their Lives 


for the Republic © und the firſt. of 


theſe reſembles our Feoffments anti- 
ently, in the preſence of the Pares 
Curiz. Afterward, a fiaitious 
Bargain and Sale; and it opera- 
ted as a Surrinder to Uſes at the 
time declared, to veſt in poſſeſſion 


after the Death, of the Teſtator. 


t as thus: - five Witneſſes, Citi- 
zens of Kome, attended; the 
Libripens, or balance ho er, who 
either au, or .repreſented . the 
Teftator, and the Emptor Familiæ 

or 


+ Wb + Ro OO 


Ros. An 8 
VIII. 2 * 


— — 


and this iliuſtrateꝭ both che preceding Propo 


Of Revocation, by Change of Alan. 
« this is no Reyocation, for be meant his firſt to be 
void only on ſuppoſicion of his ſecond bong good: 
i tions. 


„ 
3. Of Change in Eftate. 


And here the Rule already recited, may ſerve as 4 
2 Direction: This Queſtion of confiru#ive 
* Revocations by Change of Eftate, was largely diſcuſ- 
*« ſed befbre rhe late Lord CHANcCEL LOA on a Nei 
<« from: the Rolls, . RT 


© In this Caſe, Mr. Warrs made his Will, and de- 
viſed a capital Magion. Howe and Eſtate in ftrict Set- 
te tlement. Afterwards he contracts for the Manor of 
te Han ſivorth, in Bucks, to be purchaſed of the Duke of 
** Kingſton for 40,0001. and then by Codicil, be dif- 
te poſes of the Eſtate unde Contract to the ſame ' Uſes 
« asthoſeiin the Will: the Vendor having covenanted 
< to convey. to Truſtees, ſubject to ſuch Uſes as the 
* Purchaſer ſhould appoint. | 


% Afterwands, by completing the purchaſe, he takes 
ce the legal Eſtate ahſalutely to himſelf; who had the 
tec equitable before, by virtue of the Contract, and the 
* Truſt to ſuch Uſes as by himſelf ſhould be appointed. 
<<. The CRANeEULoR was of Opinion, that this taking 
c of; the egal Eſtate: was no ſuch! change as ſhould: be 
cc conſtrued a Revocation: it being ſubſtantially the 
e {ame Eflate, and taken in completion of the ſame pur- 
* poſes which he had before declared by his Codicil. 


« And the Prayer of the Petition was diſmiſſed, - 


cc And- 


8 SE — - 3". SO. _ 


2 P 4 2. th M—_ a — — 
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— 


or Purchaſer: theſe <were. the 
Actores Fabulz Solemnis. The 


Emptor Familiz, who was. 
in the Nuture of an Executor, ſaid, 


T claim the Family (including in 
that Term, all the rights, real and 
r ſonal of the Teftator, which 


can fall into Repreſentation); 1 


cia.m the Family 54 this Perſon, 
which 1 have purchaſed according 


to the antient Law of Rome, 
with this Coin and balance. He 
then firuck the Balance with a 
piece of Copper Coin: and this 
emancipatio, or Surrinder to Uſer, 
being performed in Virtue of the 
ſuppoJed purchaſe, then foliowed 
tbe Nuncupatio Teſtamenti, ar 
Declaration of Ujes according to 
the Will: and then the Will was | 
| froduced 


tc And where it was held, that a Deviſe by a Joint 5ù Br, 
tt Tenant of his part and intereſt 
& he jointly held, was not good, a partition having been 176. 
« made, after the Will, and prior to the Death of the 
« Teſtator, this, though cited as an inſtance of a con- 
te ſtructive Revocation, was not ſo, but was decided on 
te very different Grounds, that the Eſtate of a Joint 
« Tenant was before partition not deviſable : and that 
« the ſubſequent event could not make it ſo: the Right 
« of Survivorſhip, at the time of making the Will, 
te being paramount to the power of deviſing. 


in the Eftate which 2448. 


— * 
— Ä TT ˙ w Cr _———_— —— — . 


« And in a Caſe, in 17 11, where the Teſtator articled 
te for the Purchaſe of Lands, and afterward: made his 
Will, and after took the legal Eſtate to himſelf, by 
te payment of the purchaſe Money and Entry, this 
© was held a good Deviſe of the Lands ſo under Con- 
tc tract, and that the ſubſequent Change of the Eſtate, 
te by Completion of the Purchaſe, was no Revocation, 


2 Vern. 67yz3z 


Clarke and Ur. 


<« Soon the Marriage of a Daughter, to whom there 
te was a conditional Deviſe of Lands, part of which 
te Lands were ſettled by the Teſtator after making his 
te ſaid Will, on the Huſband of his ſaid Daughter: 
te So a Morigage ſhall be only a Revocation pro k. 25% 


«rants. 


* 


v. Berkeley et al 


produced in the preſence of the five 
Witneſſes. And hence it was, that 
the number of ſe ven became re- 
guifite to authenticate a Will when 
the Tabulæ Teſtamenti thus 
ftated, came in the place of this 
ft Aitious and circuitous conveyance z 

which however was fingular and 
ingenious, and perhaps gave the 
blut to our common Retovery, and 
the earlier invention of Fines e as 


well as the more modern Bargain Comm. II. 26, 
and Sale, which, for want of 338, 9. 
notoriety, is by Statute required to 

be enrolled ; and Leaſe and Re- 

leaſe, by which nt a Chattel 

Intereft paſſes from the Tenant of 

the freehold to the Bargainor, and. 

then the Statute immediately 
nexes and veſts the Pofſaſſion to the 
Uſe; and he thus becoming Tenant 
in foftſfion te Uſes, the 


RevocaTION, where a really different Efate is taken: 


eee But where a perſon takes a different Eſtate, for 


©, purpoſes contrary to thoſe of his Will, though ſuch 


Part of Lincoln 


and Rolls, et al, 
Za. Ca. Abr. 
412+ 


Pollen and 
12712. 


Huband, Mie. 


<<, purpoſes never take effect, and the diſpoſing power 
vas only conditionally deveſted, yet this change of 
Eſtate, for the purpoſe of an intended new appoint- 


« ment, has been held a Revocation. 


So, where the Earl of Lincoln deviſed a mortgaged 
« Eſtate, in default of Iſſue to his next Heir in the 
« Honour, Sir Francis Clinton: and afterwards, in 
* contemplation of a ſuppoſed future Marriage, by 
<« Leaſe and Releaſe, took an Eſtate in Truſt to himſelf 
<« and his Heirs, till the Marriage ſhould take effect, 
e and afterwards, in part to the uſe of the Marriage, 
cc and died without marrying, this was held a Revoca- 
tion, and the Decree was accordingly affirmed in the 
« Houle of Lords. | | | 


« For this, a ſatisfactory explanation may perhaps 
ebe given: for there was once a purpoſe incompati- 
„ble with the Will, and a change made in the Eſtate 
jn order to the execution of ſuch purpoſe. But in a 
e ſubſequent Caſe, after a general Deviſe in Tail, on 
te condition of taking the Name of the Teſtator, with 
« diverſe remainders over, the Teſtator conveyed a part 
« of his Eſtate in Truſt, to convey to ſuch Uſes as he, 
« by Deed or Will, ſhould appoint; he died withour 


making any appointment, and without altering his 


« Will, and yet, even this 


was held a Revocation of the 
« Will. 8 


"WY _ — 


" 


completes the power by conveying 
an Intereſt of freehold to the peſ- 
ſeffion, adequate to the purpoſes for 
ewhich the Truſt is created: and 
this without enrollment : for Chat- 
tel Intereſts were not held of ſuf- 
ficient conſideration to be fa protect - 


ed by the Statute, or to be within 


the danger arain/tgwhich the no- 
foviety of E nrollment auas provided: 
b this laſt convezance, originat- 


- 
— ſBͤ—ͤ owns en. 
- 22 _- 


ing in ſo low a Chattel Intereſt as 
a Leaſe for a Year, converts itſelf 
by the ſubſequent Releaſe, into an 
inſtrument of equal efficacy with 
the bargain and ſale: an Eſtate 
of Sup, Extent thus accompanying 
the legal poſſeſſion: and at the ſame 
time, the ori, inal imbecillity of the 
Eftate was allowed to exempt it 
from the purview of the Statule. 


But 


er for different Purpoſes. 
1 Bat extreme Caſes of this kind, will, at moſt, | be 


129 


* underſtood as being applicable to future Queſtions, | 


only when they ſhall be abſolutely in point. Lord 
« MANSFIELD has obſerved, that conſtructive Revoca- 
* tions contrary io the Intention of the Teftator, ought not- 
t to be indulged : and that ſome overſtrained Reſolutions of 
* that ſort, had brought a Scandal upon the Law. 
Ia a celebrated Caſe before Lord HARDwIck E ®, 
ei there was a Change of the Eſtate by ſuffering a ery: 
*The Chancellor after obſerving, that Caſes of Re- 
« vocation, by Act of Law, had gone farther, and ex- 
& tended to inſtances of an alteration in the Eſtate, far 
« ſhort of that before the Court, and after diſcounte- 
* nancing the jdea, that a reyocation in Law would not 
te be a revocation in Equity, for that it would be miſ- 
« chievous, if revocations in Equity ſhould not turn on 
* the ſame principles as of legal Eſtates at Common 


Burr, Manſ, 


Parfons and 


Freeman, 


9 Nov. 1751s 


« Law, proceeds to diſtinguiſh, that where the change 


« of Eſtate is for a particular purpoſe only, there a 
* Revocation ſhall not be intended farther than that 
purpoſe requires, while the Eſtate ſubſtantially re- 
„ mains as before: as when a Teſtator mortgages, 
 * this is but a Security, and a revocation only pre 
* tanto; and as it would have been ſubject ro Redemp. 
« tion, in favor of the Heir, ſo it ſhall in favor of the 
Deviſce. 

« And had there been no more in {hi Caſe, bur exe- 
* cuting the equitable Eſtate, by taking in the legal 
one, it had been no r᷑vocation ; hut the purpoſe of 


« this recovery was to vary and alter the power of ap- 


pointing; and how can this be called a particular 


* purpoſe, which might operate over the whole inftru+ 
** erent, and ride over the whole vg Þ 


Ty 


* The Subfance of this I copy es fart * be 3 


from a Mam/cript Collection of my avißß, Virtutem verumque labo- 


Father. If from him, in purſuit of rem; pats ae e he omg * 


the ſame profeſſion, 1 may bare ſalicitous. 
{ame 5 K « His 


+ # 
©. CY? 
a 


Z 
: 
* © 
Fry — once hn, a> 


RuLes concerning REvocatiON by Change of Eflatti 
His Lordſhip concluded z—and therefore, I am 
«© of Opinion, he took a new fee, under different qualifi- 
& cations, and ſubject to be conveyed in different ways, 
0 and under very different circumſtances : and that this 


can not be called a change, ſo limited a particular 


6 purpoſe, as that the Court can reſtrain the revocation 
4 to it. 
Inferentel. 


4 From the WENT reſult three. Rules dees ing this 


"5 ſpecies of conſtructive Revocation; 1. That nothing 


is ſuch, (while the diſpoſing power remains,) which is 
« done with the deſign of carrying into execution the 
e jntent of the Teſtator, and would have been neceſſary 
or expedient on the part of the Deviſee, to complete 
« and petfect the Eſtate given by the Deviſe,* —And 
< this Rule hath been intimated already. | 

 « 1, That a pattial change of Eſtate, for a particular 
« purpoſe, ſhall be (generally,) but a partial and pro- 
« portionable change in the intereſt deviſed, and not a 
« rotal Revocation. 

3. That a change of the Eſtate, which varies ſub- 
« ſtantially the diſpoſing power, or which is made for 
« 2 purpoſe of indefinite Extent, ſo that it can not be 
« aſcertained that any part of the originally deviſed In- 
« tereſt was without the ſcope of it, ſhall operate as an 


« abfolute Revocation, * 


Tar. V 
Wee AV 


19 ene being the perfecting or Wen 
« of a legal i intent, Once competently declared, is favor- 


able in Law, as Revocation is unfavorable : and 


Weld A, 


et 
58. ll. IL in 
. 


M. $. Ch. L. 
Doe oa Dem. 
ot Pate v. yy 
Cewp. 15 


therefore is readily admitted. 


8 hm " 


So alſo a Deviſe for payment. T in another Caſe, where ho 
of Debts: Truft Term created for Surrender was to ſuch Uſes as 
that purpoſe : another J erm with Teftator ſhould appoint, a Codicil, 
new Truflees and preference of confirming the Will, excepting _ 
Debts ty Specialty. Ne Revocation OY WAs 16 ew TP 
0 7 the 5 8 800 25 | 

« And 


„* 


of of —— | 131 


. And therefore, if a Man have Land in D. and de- 2 als Abr 
«*'yiſe by his Will all his Land in D. this will carry * | 


c ſuch land as he then had when he publiſhed his Will, 


r and not other Land in D. but if after making and 
« publiſhing his Will, he purchaſe other Lands in D. 
% and on Treaty for thoſe Lands, he declares that he 
« will not ſell the new purchaſed Lands, for that he 
© means they ſhall go to the Deviſee of the reſt (his 
0 Executor) under the Will, and after adds a Codicil, 
* diſpoſing of perſonal property, and dieth, this is a 


e ſufficient a to "on the _ ESA | 
Lands in De 221 5 


* And 0. Teſtator ns his Win, ab | deviſes his N 8. 
“Lands freehold and copyhold: he after purchaſes (ovp. 13. 


« other Copy hold, and ſurrenders it to the Uſe of his 


< Will, declared or to be-detlared, "This i is an e 


4 Republication, 


« No preciſe Form of Words is necyflary to a Re- potter and 
« publication.” And a Codicil; not annexed to the Will, 5. 7 
but on a different Paper, may, though the Will was dh Rel Cu, 
* not even before the Teſtator at the time, nor is re- L M. 8. 
e publiſhed by it in Terms, amount to a Republica- j 
e tion, if it evidently adverts to the Will. —_ | 


« A Will once revoked, according to the Statute 
* of Frauds, a Republication to revive it muſt have all 
< the Solemnities required by that Statute, ® 

| W e 


* By this i meant, wo it can- 3 if. the Teſtator. deſtre: | 
wot be republiſhea b, an inſiru- the Revocation, But if the fr Burtenſhas- 
ment /ighed by two Witneſſes, or Will be de efirazed, then it ſpall not 


v. Gilbert, 
otherwiſe defeftrve. Hut it may revive by the ſimple deftrufion of E. 14 G. 111, 


ih. —_—— — 
has "I — — —_— 


be n iſhed, as already has been the Recocation. Tong. man e 49 


K 2 i | We th 


3 N 
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Harris's Jufſtifi. 


L. II. 11. fl. n. 


ur of PERSONALTY, 


. Tir. . 

« We are now to ſpeak. briefly of the will of 
« PERSONALTY t and as the Authentication of this 
Species of Will, is retained in a Court. which bor- | 
o. much of it's Terms. Rules, and Modes of 
te proceeding. from the Civil Law, it is characterized 
« by a Name which that Law gave to the whole Genus, 
* 9 or teſtamentary Diſpoſition, 

PRIN - 0 
Vill of Perſonalty, relatively confedered. 
« 'Theſe are to be noticed chiefly in reſpe& of their 


« leading Analogies or Differences from a Will of 
Lands. 


1. Good without Witneſſes, if written by Teſtator. 


ct And firſt, if a Will of perſonalty be written by the 
c Teſtator, it will be valid without any ſubſcribing ; 


_« Witnefs. 


Sotabure, 
6. p. 1. 


Lugg and Lugg, 
Salk. 592. Mic. 
$ W. III. 


Go 2 Will $4 Duplicate: bs. 


| former Will in bis Custody. He 
then ſends for an Aitorney to make 


2. Valid «without Executor. | 
« Secondly, though the appointment of an Executor 
ec be neceſſary to the full Idea of a Teſtament, Bequeſts 
« lawfully made, ſhall be ſupported,. though there be 
n Executor: for it is yet a laſt Will, though leſs 
% ſolemn-and leſs providently guarded. 8 


3. Revoked by Marriage with I ue. 
« Marriage with Birth of a Child, is a Revocation 
« of a Will, which makes a general Diſpoſition of per- 
10 * 


* a 8 2 ad 


11 


the ſecond Will it found cancelled : 4 
makes a fecond Will, and the firſt is alſo found in the ſame 
wales all former Wills, Paper, cancelled: but the Dupli- 

aud, ur the fame time, cancels the cate of the firſt 2 * uncas- 
celled, among the Teftator's Deeds 

and Papers. The cancelling the 
4 third Will, but dies before it ſecond, doth not, under theſe circum- 


could te completed. N bis Death, ſtances, revive the firſt, 
«To 


CY | ADEMPTIONs]. | 


\ 


b ae * Fer. g. 
* 


Oo ration | 
a To the hed of conſtryQive Revocations of Be- 
« queſts; ate to be referred, Ademption and Satisfaction, 


433 


« which ore Revocarins pro lane, on the implied | 


« intent. 


.,* Firſt, if the ſame Sum be twice given in the ſame 


's inſtrument to the ſame perſon, without any diſtine- 
6 tion of cauſe, or difference of expreſſion, the proſump- 
gien is; that it is only once given. 

„When a Will reſerves a power of adding a Codicil, 
„ and a Codicil is after added, and annexed to the Will, 
they ate both as one inſtrument, and ſubject to the 


« ſame conſtruction, as if the double Legacy had been 


e in the Will only. 
When a Codicil is made without ſuch reference to 
the Will, they are different inſtruments, and on the 


* ſame Sum given to the ſame perſon by each, the pre · 
* ſumption is for the Deviſee, . 


« If an hundred Pounds be given to A. by Will, and 


« afterwards fiſty to 4. by the ſame Will, the preſump- 
5 * tion is, that A. ſhall take both. 

And whete a ſmaller Sum (5000. 7 was given by 
bo the Will, and after the Teſtatrix adds a Codicil to 
« ker Will, and gives an Annuity, expreſsly, over 
« and above, of 127. for Life to the ſame perſon; 
and afterwards a greater ſum by another codicil 
* (10007.) to the ſame perſon, and ſays, in the 
6 Lag Bequeſt, ve I add this Codicil to my Will,” 


K 3 14 8 


Swinb. p. 530, 
D. 34. 4+ 9. 


1734 


Hatton and 
Hooley, Hil. 
13 G. III. See 
alſo Maſters and 
Maſters, P. W. 


421—4. 


27 Mic. 3 Ja» 
Office of Px; 
240. 1. Ed. 
1720. 


— 435. vll. 
33+ 


Of Sarraraction | and lapſed, 


„ and there was a Year add two Months betweeri 
the Will and the laſt Codicil, the Maſter of the Rolls 
was of Opinion, that 1500 J. was due, over and 


«i above the Annufty. And the Chanciher, by his 
.« Decree, on a rehearing, confirmed the Judgment of 


the Maſter, Mr. Juſtice Afton; and PEI 2 55 
e SFmytb aſſiſting. 


So if there are Aﬀers to ſatisfy Debrs and Legacies, 
t without preſuming à Legacy to go in Satisfaction of 


. 4 a Debt, ic ſhall be preſumed a pure Benefit, where hb 


intent appears to the contrary, and the e g ſhall 
* pay. both, 


LS 


1. RP 8 who dies ike the Teſtatof, 


Leis a lapſed Legacy: for the Bequeſt ſpeaks at the 


* time of the Teſtator's Death. But where he takes as 


OY a Truſtee, i it ſhall not lapſe in prejudice of the Tr uſt. 


© A Legacy Biven to one, ir he live to the Age of 
& Twenty-one, is a lapſed Legacy if he die before; 
&* but a Legacy, payable WHEN he ſhall attain the Age 


of Twenty-one, veſts immediately if he ſurvive the 


« Teſtator, and ſhall go over by Repreſentation to ſuch 
« perſons as ſhall te preſentativel) be entitled at the 


time when it becomes pay able. It is debitum in præ- 


« ſenti, ſolvendum in futuro. And the Diſtinction is, 
that when the time is annexed to the Legacy, it ſhall 
not be Paid if the Legatee die before the time; for 
« the time is the condition, on failure of which it never 
becomes due; but if the time is annexed to the pay- 
<< ment, then the Legacy is abſolute, and due immedi- 
** ately if che Legates ſurvive the Teſtator; though 
« payable at a future Day. And this ſenſible Diſtinc- 
& (jon was adopted into our principles of legal Con- 
« ftruQtien, in clear and preciſe terms, more. than an 
& hundred and eighty Years back. 


l 


and ſurviving or repreſentative Lec a cis. 


185 


4e It is remarkable, that Wentworth, Where above 


& cited, appears to treat this as a nice and doubtful 
4 DPiſtinction: and ſo late as the Year 1500, though 
admitted binding as a Precedent, it was treated with 
« yet more ſeverity. And yet there is on its fide Analogy 
© to thoſe Laws, which govern, by voluntary Adoption, 
e theother parts of teſtamentary Law in England, it has 
te reaſon, as a perſonal Bequeſt carries no certain pre- 
e ſumption of a ſubſtitutional benefit to an unknown re- 
10 preſentative, if the Legatee, in immediate contempla- 
14 tion, die before the Teſtator, and a remote contem- 
« plation ought not to be intended; and it has cer/ainty, 
* being a clear and preciſe diviſion between ſuch Le- 
* oacies as ſhall be deemed extinct, and ſuch as ſhall 
* ſurvive, (n) 8 28 


« A charge by two ſeveral Securities of 141, per Ann. 
de to a Wife, in conſideration of her giving up part of 


© her Jointure; bequeſt of 147. per Ann. for Life, 


* without noticing the charges, held a ſatis faction. 


Par. 4. 


In TESTACY as to part. 


Nothing ſhall paſs as bequeathed in general Terms, 


* which belongs to a different Claſs, or does not ap- 
_* pear' to have been within the ſcope of the intention 
of the Teſtator. And therefore, where a Seaman 
6 made his Will abroad, and hequeathed to his Mother 


« his 


I7FI"" ” 9 * 


(n) It ſeems not true that the ſtances taken tagether it ſeems ſuf 
fiſtinion in the civil Law does ficiently dijtinf, that it is only 
not go the whole length of coinci- meant of a Legacy payable at ſuch 

dence with ours : far although by remote Period that if the Legatee 
that Law, it appears at firſt as ſurvive the Teſtator, the intereſt 
if a Legacy given at a very di- fhall go over by repreſentation ; 
fant period, might viſt abſolutely this will beft appear & 


b ; Pee. 
in tbe Legatee ? by the * the ſeveral clauſes : Si Dies 
4 


PF 


""S 


2 Vern. 498. 


Brown v. Daw-ʒe 


ſon, 170% 


D. 36. 2. 27, 2 8 
0 . 


236 . WIL Nuncapative, 


Cook v. Oakley, © his Gold Rings, Buttons, and Cheſtof Cloaths, and to 
15 155 * his Friend (Who was on board with him) his red Box, 
perTrove, © Arrack, and all Things not before bequeathed, this 
« was held reſtricted to Things ejuſdem Generis, and 
© nor to extend to Leaſehold Intereſt, which had then 


« bequeathed bim during his Abſence. 


Moore v. « For this is analogous to a footing Clauſe, cuſtom- 
Mera... 113, © marily and ſometimes incautiouſly inſerted in a Deed, 
Cowp. 9 * which is taken with reference to preceding Clauſes ; 
&* and not ſo as to paſs a conſiderable property unnoticed 
ein any other part of the Deed, not apparently under 
„ particular, or at leaſt, general, contemplation to 
be ſo conveyed: only that the preſumption of a total 


« Diſpoſition of property is agreeable to the Nature 
* of a Will, and not of a Deed. 


E. Leer. A Power to be executed by Dx zo is not executed 
fon v. Pulteney. 


F. ng Ces 11, if by WiLL : at leaſt unleſs in be 5 
* « Children, or Creditors, 


„ 
NuxcuPaTive WILL. 
welt Cat, Formerly, Wills were allowed with very little regard 
Moor #77: to the Mode and Solemnities of the Deviſe, and of 


« courſe, with leſs nicety Rill, as to a mere bequeſt - 
« a Letter has been held a good Will of Lands: and 
« auncupative Wills, which are verbal Declarations of 

intent, 


—— ** WI" 


— — 


ſita legato non eſt, præſens debe-- wid. vod ſcribendo comprehen- 
tur; autconfeſtim adeum pertinet dere , commodum, fecerit) niſi 
cui datum eſt: adjefta, quamvis tempus conditione obtigit, neque 
longa ſit, ſi certa eſt, dies (veluti, res pertinere, neque dies legati 

Kalendis Jauuarii centefimis) cedere poteſt. 
dies quidem legati ſtatim cedit; Si Titio “ m is annorum 
ſed ante diem peti non poteſt. ęualuordecim erit fadtus legatum 
At fi incerta (quaſi, cum u- fuerit, et is ante quartum deci- 
les erit, cum in familiam nup/erit; mum annum deceſſerit, verum eſt 
ay apts inierit; cum i- ad hæredem ejus, legatum von 
fraue 


en Sve, 


boy 


#1 intent, were good even as ©o.reakys, and mch more 3. f. . 
« az to. petſonalty, almoſt as unceſtriftedly. as the e- 


 * mentum in prociuttu among the Romans © but it is | 


« now with us limited by the Starute, , as it was inſti- 


« tuted by them, in favour of military perſons, by 


« whom alone ſuch nuncupative Wills can, to any con- 
tc ſiderable amount be made, as before, were allowed in 
c general: for in reſpect of others, it is required, 1. 


That u written Will of per ſonaliy ſhall be revoked by 4 ren 
22. 


** ſubſequent nuncupative one, except the ſame be in the 
 * life-time of the Teſtator reduced to writing, and read 
« gver to him and approved; and unleſs the- ſame be 


«© neſſes at ihe leaſt. 


« 2. That no mencapative Will fall in any wify bt ood 
_ "8 where the Eſtate bequeathed exceeds 30 l. unleſs proved 
« by three Witneſſes preſent at the making thereef : and 
< unleſs they or ſome of them were ſpecially required to 
<« bear witneſs thereto by the Teftator himſelf; and axleſs 
« it was made in bis laſt ſickneſs, in bis own babl- 
& tation or develling-bouſe, or where be bad been previoufly 


515 


&© refident ten days at the leaſt, except be be ſurprized 


& 2vith ſickneſs on a journey, or 275 — and dies wit 
gut return to his develling. 


= = 1 — os 8 


0 . Ee m — — 


tranſire : quoniam non ſolum diem 
ſed et conditionem hoclegatam in 
ſe continet; ſi effeQus eſſet anno- 
rum quatuordecem ; quiautem in 
rerum natura non eſſet, annorum 
quatuordecem non eſſe intellige- 
retur. Nec intereſt utrum ſcri- 
batur $1 annorum quetuordecem 
adus erit, an ita, Titio “ cum, 


c.“ cum priore ws per 


conditionem tempus demonſtra- 
eur, ſequenti per tempus condi- 
tio: utrobique tamen eadem con- 


Suppleo vocem cum, &c. 
quod intercediſſe videtur. 


Huberus quzſtionem non con- beri 
temnendam citat de Archiguberno 


Claſfis Britannica; antiquifimo 


enimvero. 
3 HRbat 


} 


AcrrtMmENTS nt under Seal: 


$a; „„ Bhet pete il hall de proved by the 
1 e Mitnaſſes after fix Months from the ae "_. it 
„ aria tether Dageec 


LE 4 Nor hall a nuncupative will be DB” till four- 
te teen days after the death of the Teſtator: nor till 
te proceſs bath firſt iſſued to the Widow or next of kin 
60 to wank it, if they think proper, | 


« Thus neee Wills in general are + advanced 
| to the rank of written Evidence; ſo as to be pepper 
to R in a place. 


SECTION IV. 


Wo are now led to attend to the leſs ſolemn written 

55 Evidence. And firſt of AqcrEEMENTS ' not under 
Seal: including in this term ſuch ſeveral inſtru- 
ments as the Law allows to take effect in this man- 

6 ner inter vives ; promiſſory Notes and Bills of Ex- 

& change excepted, which are after to be treated under 


« a diſtin head, 
T r. | It. ; 
« Theſe may be divided inte | 
AGREEMENTS: 


1. Exccutory of 1. Real, : | 
2. Chattel Interef, 
3. Perſonal, 


2. Executed, 


1˙* o 


i 


439 


' Aoirnitvrs Real? ? 


| Par. a. 5 


1. Of l. | 


- 


1 1. AcnfZMN TS real, not under ſeal, | nor exe- wa. 75 0 1 
| Tit. 
« cuted by Livery, are ſuch Contracts uſually as are | 
« preparatory to a more ſolemn Mode of Tranſaction 
« by Deed, as Articles in Conſideration of an in- 
- « tended Marriage, or of a Purchaſe. 

.. i 7 
For theſe, unleſs the Remedy which is ſought 
« lies ſimply in Damages, which the Courts. of Com- 
ce mon Law may wholly and at once redreſs upon 
« Zion on the Caſe, in which the Jury will give da- 
mages according to the Proof; the ny Redreſs 
«.js in the Chancery, 


« Thus if the Anceſtor ſeized in Fee hath agfeed 2 LG 
* for the ſale of Lands, and hath received part of the 
w Purchaſe Money, Equity will compel his Heir to 


* convey, and the Purchaſe Money will go to the Exe- 


6 ' Tutor. : 


1 80 4 defective Conveyance to a younger Son will Bas. 68. 
be decreed to be completed by the Heir, 1. Where 
* there is a Covenant for farther Aſſurance; 0 
2. Where there is Proviſion made by the Father 
in his life-time for the Heir, or ſuch proviſion de- 

« yolves'on Him by deſcent from the Father. 


& But 


Aa, 8 concern, —Aon; rel, to Crate 
TELS real. 


<« But if Tenant in Tail agree to convey, and die 

* before Fine or Recovery be levied, Equity will not 

< oblige the Iſſue to ſupply this Deſect; unleſs ſome 

Act be done by the Iſſue which amounts to a con- 

© ſtructiye Ratification of the Agreement: for Equity 

et cannot ſuperſede the ſtatute de Donis; its province 
@ being to give liberal relief, but not againſt Law. 


« Voluntary Agreements reduced to Writing are good 
« 2painft thoſe who have no higher than a voluntary 
Claim: and Egrity will not relieve againſt them in 
* fayout of ſuch, nor ſuffer them to be difturbed as 
between the parties; though it will as againſt Cre- 
« ditors, Parchafers for valuable conflgeranion, (o) ar 


younger Children. 


2. Of hi relating to Chattels real. 


A Leaſe for Years, to commence at a future Day, 
« may be good withbut Seal: "and an Agreement ſigned 
« by the Parties for that purpoſe ſhall entitle to 
« Damages at Law for non- performance, or to a me” 


1 Wr * in — 


0 Confideration in Law is 
* 10 f. 396, either good, bona, as of propin- 
quity or natural affection, or va- 
luable, afimacilis, the worth of 
which is eſtimated b 
* Rule of Juſtice; as 
Money ; or en 33 of Mar- 
riage; a ſimply good Conſidera- 
tion is not available againſt Cre» 


All voluntary Conveyances ar are 
void, as againſt Creditors or Pur- 
chaſers for conſideration, 
pi ſtatutes of | Elizabeth ; 
ps, more accurately, at Com · 
mu affirmed, * 
i nn enforced by the 

ture. 


9 2 


by the = 


Par. 4. 


Of Aon reuters Peel. 
Peri 4. 
3. Of ActzEMENTS perſonal, | 
Promiſe of Marriage nat withis the Mate of Frauds 


« It is proper, on all Accounts, to mention, firſt, 


Agreements in conſideration of Marriage; and the ra- 

ce ther, ſince by the Statute ſo frequently already cited, 

4 no Contract in Confideration of Marriage is ſuable, 

7 it be in Writing, and ſigned 10 os party 
* charged, or by his ART - 


« A Contract to marry, upon which an Iden f for 

& breach of promiſe is founded, is generally proved 
« by ſome Evidence in writing: and when ſuch 3 
& Contract has been duly in Evidence before the 
«« Court, Damages have been frequently recovered, 
« either in a ſpecific ſum aſcertained by the Con- 
e tract, or more generally, where no ſym has been 
« ſtipulated, the Jury have awarded liberally according 
% to the circumſtances of the party and the other con- 
« {iderations of the Caſe, But it hath been long ſer- 
ce tied that a Promiſe to marry is not a Contract is 
e confideration of Marriage ſo as to ſubject the Proof 
« of it to the Limitations of the Statute. 


« Ir is remarkable that Levinz, only or years after 
© the Statute, ſeems to have had no Doubt that a Pro- 
« miſe of Marriage tas an Agreement in Conſideration 
of Marriage within the ſtatute: but the Caſe in 
Levinx has no report of the Judgement annexed: 
and the Caſe in Strange, already cited in the Margin, 
* is directly contrary: though it makes a miſreference 


te to the Book, the Note is probably correct, ſhort as it 


« jg, as to the reſolution of the Court of Common Pleas; 
a * which i it ſtates to have been, that 1 determi- 
5 ” nations 


14 


4 


— * — * — 
. 


142 f Aconraments Perſenal. 


Contract or Agreement in conſideration of Marriage, 
within tht Statute, 
% nations were againſt the Caſe in Levinz: and 
Er a- modern Book of conſiderable. reputation affirms 
en ** the Authority of the Caſe in Strange 


Fe. l. 


* On a Treaty of Marriage the Lady" J Father pro- 
< poſed to give 4,500 J. Portion, and the Huſband was 

© to. ſettle. 4 or 590 J. per Annum Jointure, The Fa- 
« ther and intended Huſband went to the Chambers of 

&* a Conveyancer, who heard the Propoſals on both 

<« ſides, took minutes, and ordered a ſettlement to be. 

« drawn according to the Terms of the Agreement : 

the next day the Father fell ſick, and died in two 


hours after; and the next Moraing, the Ane 
was conſummated. 


„On a Bill brought to have a ſpecific performance 

te of the Agreement, the Lord Chancellor decreed it to 

« be within the Statute ; and ſaid, he knew no Caſe 

« where an Agreement, though” written ©. by the 

| * Party. himſelf, ſhould bind, if not ſigned, or” in 

| Part executed © by him: and that thoſe preparatory 

i heads might have received ſeveral Alterations or. 

„ | % Additions, or the pa rang en have entirely 
3 broke off. 


| x K 


| De eee 


9 
3 


Pals. 


Lon 


"| 1 1 % 
g 3:1 1 


— frint of Maris rs ell 


ut a Bond by which A. engages that be will not 
&© marry any other Perſon but B. on Penalty of 1000 l. 
though ſigned and ſealed by the party, is held not a 
good Agreement; for it is not in conſideration of 
Marriage, but rather in reſtraint of Marriage, ſince 
« B, is not bound to accept A. for her Huſband; and 


« if the Bond were ſupported, a party might be boutd 


under ſuch pedalty as would amount to an abſolute 


* prohibition of Marriage, which would be againſt 
«all Policy, Reaſon, and natural a. 


5 Arcen an Obligation under Seal to this pur- 8 


te port having been ſued, Lord Manyfield left it to the 
Jury, on an Action of Covenant, to find 1000 J. 
« 1 gn if they an the Deed a good 1 8 


00 On 87 two Motons were, made; one ne for anew 
95 T: rial, on the ſuggeſtion that the Damages ought to 
oy have been left at large to the Jury: but on this the 


4 Burr. 
le 222 $ 


& Rule was diſcharged ; for the Damages were af- 


a cerrained by the parties, and muſt be either none or 
© entire, as liquidated by the Contract but the Mo- 
« tion in Arreſt of Judgement went on the Ground 
chat there, was no Obligation on which an Action 

| * "_ | 


— ... 
— — . — — ag p A 
. . a 


| Of Acnzanayrs Pendl. 
* could be maintained: what was pleaded as ſuch being 
0 void; as amounting in ſubſtance not to an engage- 
5+ chin to: marry the Plaintiff, but to be teſtrained, if 
«ſhe ſhould ſo pleaſe, from marrying any other Per- 
ton. And ei this opinion was the whole Court; 
Joagement was accordingly arreſted; and the Px- 
© chequer Chamber confirmed the Deciſion. 


« Upon this occaſion, to ſhew how far the pria- 
6. ciples of legal Policy had prevailed againſt reſtraints 
—_ on Marriage, the Chief Juſtice quoted a Caſe, than 
« which it is indeed difficult to conceive a ſtronger 3 

« and well may one be permitted to acknowledge, even 
2 independent of the intimations from that great 
2 Authority, chat, Juſt and beneficial as the general 
« Principle is, the determination in that particular 
„ inftance, went farther than Equity or public Con- 
«* yenience can eafily be imagined to require. A 
« Lady, who was near thirty, and not unapprized of 


te the extent of her Engagement, for ſhe was 2 
„Widow, freely and deliberately gave a Bond, which 
*, non pertaſum thalami tedeque fuiſſet, it may be 
„ thought ſhe would have declined : however, the 
De Lady forfeired the dana (if it had 


90 "F190 


Of AcREEMENTS Perſonal. 
t been forfeitable) by marrying, and joined in an Ap- 
« plication with her Huſband, that the Bond, which 
« was for 1001, might be delivered up to be cancelled: 
« there was a Counterbond in an equal ſum, payable 
to her Executors, in caſe ſhe ſhould not marry 2 
« ſecond time, and it was contended her Daughter by 
e the firſt Huſband might have had the Benefit of this: 
* that there was no ſurprize or inequality in the 
c Contract; that ſhe had expreſſed her ſubſequent 
&« az well as previous Approbation to it. However, 
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e the Bond was ordered to be delivered up. And in 


0 referring to this Caſe, Lord Mansfield remarks, that 


< reſtraint, on a firſt marriage, is contrary to the general ; 


« Intereſts of Society and the ſettled Policy of the 
Law; but that the frequent Cuſtoms of ee, 
< ſeemed to intimate the Reſtraint on a ſecond, wa 


* not equally ſo held, yet that the Bond was decreed to 
„be delivered up. 


« Theſe were indeed boch Obligutions by ſpecialty, | 


e and ſo do not apply to this head, otherwiſe than 2 
« fortiori, and as they illuſtrate the general principle 


« by which written Agreements of this nature are 


decided. 


„ Where, after Propoſal by Letter, made and re- - 


cc jected, the Lady's Father offered a certain ſum to be 
* paid down which had been demanded on the other 
* ſide, and the Marriage took place; this was held a 
« good promiſe. | 5 

$ L Other 


e 
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2 Ventr. 36, 2. 


57,8, 9. 


Salk. 280. 
L. N. P. 250 


* Tide alſo, for 
this, and ſeveral 
other curious 
Points, the Caſe 
of Simon and 
Metivier or 
Motivor, Tr. 

6 G. III. B. R. 
3 Burr. 19213 
and more at 


large, 1 Bl. 2596 


Other Agrtements; 
Par. 7. 


« FFreements by an avenge to anſwer out of his 
Dh Eſtate; and generally, Agreements by ſpecial 
« Promiſe to anſwer for e debt, default, or miſcarriage 
& of another, muſt be proved in the ſame manner as 


* < promiſes in confideration of Marriage, and cannot 
_ © be ſupported by parv/ Evidence only. | 


. * So of a Demiſe of a Term of Years exceeding 
« three : the ſame of Aſſignment of 1 free · 
« fold of cuſtomary, 

© The ſame is to be underſtood of any Contrat of 
« Sale of Lands; Tenemems, or Hereditaments, or 
< any Intereſt in or concerning them. 


4 The Aſſignment of a Term is clearly 8 this 
& Clauſe, and was ſo reſolved in the Court of King's 
Bench very ſoon after the Statute. 

« All Declarations and Aſſignments of Truſt by 
« Act of the Party fall under the proven of the 
ce Statute. 


« Any Agreement, which is not to be performed 
e within a Year, muſt alſo be in writing, and ſigned 
« by the party charged, 

« But where the Agreement depends for the time of 
6 its performance on a contingency, and may probably, 


in the Nature of the Thing, and the preſumable 


10 28 of the parties, be Foce within the 
&« year, it is not within the Statute.“ 


SECTION v. 


BILISs of ExchAN OZ. 
« The Progreſs of theſe Conſiderations on the Evi- 
&« gence applicable to written Agreements, not of ipe- 
« cjalty, has now brought us to Bills of Exchange; an 


« Article of moſt extenſive importauce, particularly 
| 2 | 1 in 


Bivka of Excnance: 


et jn the commercial World, and of which the Limits 
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« and Nature of this Work will not permit a com- 


& plete Detail.“ 
T1. H. 

To underſtand this Matter aright, we muſt conſider 
the Nature of Bills of Exchange a little more ex- 
tendedly from their original. 

All Exchange is made either in Goods, or Money, 
or „ on Credit; and may accordingly be termed | 


1. Actual, or Anple, 


2. Eſtimative, 

3. Pignorative. 
„FT be firſt is of the earlieſt Antiquity, 2 is &il 
« preſerved among thoſe Nations which are, or have 
* been reputed, ſavage. It conſiſts in bartering Goods 
« for Goods, and in any Country would ſupply. the 
* mere neceſſaries of natural Life: in a Country tole- 
& rably fruitful, and of due Extent, compared with its 


Population, it will anſwer a great part of the real and 
« general conveniences z but when Arts and Luxury 


prevail, it is wholly inadequate to the artificial exi- 
« oencies of Society. Some Medium, (p) therefore, 
« which has a conventional value, muſt be adopted; and 
this ought to be ſomething eaſily diſtinguiſhed, du- 
* rable, capable of receiving a viſible ſanction from 
<« the impteſſed Authority of the State, and likely to 
be received in payment in other civilized ſocieties, 
11 though not at an equal Eſtimation as at home; and 


5 «c portable, 


(p 6 Here it Way be allowed ro wine may be allowed that Epitbet. 
quote a paſſage from that great 6 has frequently indeed been Ns © 
Mirror of Antiquity and Manuers, 7 various writers, yet it will 
the imperiſhable Poemsof Hou Ex, bear, and merits to be ftill as of- 
if any thing not immediately di= ten repeated. 


Ned ox Ajpr40 @agiraouz O NON dygou; 
He Tas Tevinxiy Inooidn; Ed mog. 
_ as vun geile aafneeie Ay a0 
A A xa , 42x03 aibon idee, 
Ae 15 euocc, g avloios Cb 
Ae & ardganidionr. 


g Think of a Poet of twenty: ſe ven Centuries, who Hy 


to us, probably without the loſs of a line. 


EL „ 
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| 17 855 
BiIIs of Excnancs. 


portable, fo that a ſufficient quantity for general 


« preſent occaſions may eaſily accompany the perſon, 
« All theſe requiſires ſo far unite in a Metal, com- 


0 monly accounted of the moſt ordinary kind (iron 


What we call 
Braſs, in tranſ- 
. lating the An- 
cients, particu- 
Yarly the 8 
is Copper, the 
native 3 
not Braſs, the 
factitious one. 
See, reſ 

theſe Metals, 
Warsox's 

Cu EM. Ess. 
Vol. III. IV. 


* excepted, from its want of malleability, and lead, from 
its extreme ſoftneſs,) that Copper“ has been the 
© Money of moſt Countries during their firſt Period of 
« civil ſociety; and gold Coin has been unknown, not 
* only to the Infancy, but to the full Manbood of the 
<« oreateſt ſtates, 

« But when Commerce becomes extenſive, Nations 
(as late Experience hath too largely inſtructed moſt of 
ac the chief Communities of modern times) will, firſt, 


* from the neceſſity or obvious convenience of the 
thing, indulge to individuals a farther and ſecondary 


e ſubſtitution ; and at length will tax the aggregate of 
< the induſtry, power, and real or preſumed reſources 
«* of the ſtate, in ſupport of a Funp of CREDIT. 
„Hence BiLLs of ExcHanct, Banks incorporated 


for local purpoſes, and that amazing political Eſta- 
* bliſhment a NATIONAL Bank, which bears ſuch 


% complicated Relations to the Manners, the Conſti- 
* tution, the domeſtic and external operations of a 
Community. | 
Bills of Exchange are TY to king been firſt in- 
4 troduced in this Country by the Jews and Lombards, 
« when baniſhed from Guienne, and afrerwards from 
« England, and other Countries, about five Centuries 
from the preſent period, Yet it is aſſerted they are 


* conſiderably an earlier invention, and that they had 


« been introduced into the Mogul Empire in 1236, 
« Be this as it may, it is. comparatively but of late, 


— * 


— 


One is grieved to quote in the Nations admits 72 and of oppreſ- 
Same palſage an inflance of eaſe ſive crueliy in the ER” SLAVE 
and plenty, from a more extended "TRADE. 


e mo mY ff _ of 


nice 
8 4 81 


BIL LS of EXCHANGE. 


& ſince they became an important branch of our Juriſ- 
« prudence. Our Reports are nearly ſilent concerning 
« them till about the zra of the Revolution: they were 


„ complimented by the Legiſlature with an exemption 


ce from ſtamps in 1694, apparently from being thought 


TT 


« ſo convenient that no obſtacles ſhould be thrown inn 


< their way: (Parliament has fince appeared to be of 
« opinion that their convenience, was an argument for 
ſubjecting them to ſucceſſive ſtamps) and in 1698 a 
direct legiſlative ſupport was given to them. Their 
« Currency was enforced and extended by an Act 
« palled fix years after in the ſubſequent Reign, and 
e promiſſory Notes payable to the party, or Order, which 
te before were not aſſignable, were made equivalent to 
&« inland Bills of Exchange. This Act (temporary 
<« in its firſt appointment, and that for a very brief 
« period indeed). was ſoon made perpetual : and from 
e that time this medium of commercial intercourſe 
« acquired ſtability and univerſality, and our Books 
« abounded in Caſes by which this grand Article of 
«© mercantile Law has been progreſſively formed into a 
„ SYSTEM. 


T « 7. III. 
| What is a Bill of Exchange. | 
« 4 Bill of Exchange is an open Letter of Requeſt 
« from one perſon to another, defiring bim to pay a ſum 
© named therein to a third perſon, on bis Account. 


— 


In 


* 


Ax cx Tu fignatum et An- Suppoſing this Computation had 
zo Urbis DLxxxy Q. Fabio Con- been correct, and no Error of the 
fule quinque annis ante primum Preſs or MSS, it is probable that 
{ellum Punicum : REUSNUM- CoRRaDus, in bis whimfical Lut 
Mus poſt annum LxX11 percuſſus eft elegant Qu xsrURA, where he 
guam argentens. compares the Life of CICERO 10 a 


L 3 ſeries 


9 & 10 W. III. 
c. 17. 


3 & 4 As c. Jo 
1704 _ 


7 A. c. 25.3. 


Plin. N. H. 33 - 
C. 3 E 3 
p-. 240. 

Ed, 1601, 


— neon en —_—_\ 
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Dawkes and 
Wife againſt 
Earl Deloraine. 
Al. 782. 


Tx. 11 Geo, III. 


* 


BiLLs of EXCHANGE: 


y e (| 
66 in this are to be. regarded, 
1. The Bill, 
2. Its collateral incidents; 
| 1. Acceptance, 


2. Indorſement, 
4 Proteſt. 


| Par. 2. 
« It 5 is efſential to the Bill that it be « Nun to 
ce pay, and therefore, if limited to a ſpecial, future, 
&« contingent Fund, it will not maintain a Declaration in 


* Aﬀumpfit, as on a Bill of e - 


66 Sir, 


« Seven Weeks after Date, pay Mi ” R. 3al. out of 
«© W.S.'s Money, as ſoon as you ſhall receive it. ? 


* Plaintiffs counted, 1. on a Bill of Exchange, ac- 
„ cording to the Cuſtom of Merchants. | 


Per Curiam—** As this Count in the Declaration is 
ce founded on the Cuſtom of Merchants, if the Bill in 
« Queſtion be not a Bill of Exchange, according to 
« that Cuſtom, no Action will lie on this Count: we 
« deliver no opinion on theomiſſion of the Words, Value 
t received” and © Order, but confine ourſelves to the 
latter objection, that the Bill is drawn payable out of 
© a particular Fund, and upon an Event which is future 


e and contingent, the Drawee's having received W. S.'s 
ce Money. 


the firſt Punic War correct: we 
ſpould therefore read the firſ a 


frrin of Medals, at ould} have a 
this coincidence ; ; for it brings ittothe 


ara of the Bir:h of that illuſtrious 
Roman : according to Middleton, 
the wery year ; though Corradus 
pla-es it a year later, in 648 of the 
City, but the truth is, there is an 
Error of no leſs than a Century; 
which the Synchroniſm of a 
Fer:cd fo well marked as that of 


CCCCLXXXV, and the ſecond, con- 
ſeguently DXLv11. 

I do not know that ſince the 
Conqueſt we have any earlier 
gold Coin than that fliruck by Ed- 
ward III. in 6664, on occaſion of 
his victory by Sea againſt the 


Spaniſh Crui/ers, 
« A Bill 


BLS of Exe ance. - 
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A Bill of Exchange always implies 3 perſonal - 


« general Credit, not applicable to particular circum- 
« ſtances and events, which cannot be known to the 


„ Holder of the Bill in a general Courſe of W 


6 tiation. 1 
ar. 3. 


Form of a BILL of Excyance. 
e The uſual Form of a * of Exchange i is well 
* known. 


« At Abe, [or Days after fight, or © Days 
* ofter Date, ] pieaſe 40 pay to N 


* Merchant, the ſum of and place 


« ;he ſame to the Account of 


But a Note, payable to or Bearer, is nego- 


10 diable; and ſo where it was, Pay to SHIP FORTUNE, 


(e or BEARER, 


There were Two CounTs. 


1. On an Inland Bill of Exchange, | 
2. On indebitatus aſſumpſit. 


Grant v. 
Vaughan. 
T. 4 Geo. III. 
3 Burr, Mansf. 
1516. S. C. 1. 


Bl. R. 485. 7 


«© The Note was loſt; and payment ſtopped : this | 


Action was brought by the Bearer, who purchaſed 
e without Notice, for a valuable conſideration. 


«© The Opinion of the Court was that the Bill was 
. 36 NEGOTIABLE. | 


„That the Plaintiff was certainly entitled to re- 


&© cover on the ſecond Count; and the Court ſeems 


« ſtrongly to have intimated that even if it had ſtood 
on the rſt Count alone, the * might ſtill have 
& been maintained. 

14 “ But 


7 
f 


1 


$1 
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1 Salk. 126. 


Mic. 10 W. III. 


Miner v. Race. 
Bil. 31 G. 11. 
1 Burr, Mansf. 


452» 


Bills of ExcHance. 


"© But the Bearer, to entitle himſelf, muſt have come 
&« by it honeſtly and when he has ſo come by it, 


< whatever may be the Merits between the Drawer and 


&« a third perſon, he ſhall never be ſubjected to loſe - 
what he hath purchaſed in the Courſe of Trade for 
ce Conſideration, and without Notice. 


« So a Bank Bill, payable to 4. or Bearer, was 
given to 4. and loſt; a ſtranger found and trans- 


« ferred it to C. for valuable conſideration. Per 


Hol r, Chief Juſtice, A. may have Trover againſt 


« the ſtranger who found the Bill, for he had no 
th Title, though payment to him would have indemni- 
«fied the Bank. But A. cannot maintain Trover 


« againſt C. by reaſon of the Courſe of Trade, which 


<« creates a property in the Aſſignee or Bearer. 


« And thus a Bank Note, of which the Mail had 
« been robbed, having been purchaſed, without know- 


e ledge of the Robbery, for a valuable conſideration, 


« jt was held Trover would not lie againſt the Pur- 


ce chaſer ; but that it was Caſb in his hands, who was 


entitled to it accordingly againſt all the World; 


< this being neceſſary to the Freedom and Security of 


Commerce, and a juſt reſult from the very Nature 


« of the ſubject in diſpute. 


Fr And 


Bit.1s of ExcnHance. 1833 


5 ee And in this teſpect, there is no difference between r Mans. g 
1 * Bank Bills, and other Bills of Exchange. 4 . 


In the erincipel Caſe zuſt cited, Notice 7s taken of 
« ſome early Opinions before this Point of Juriſpru- Jean 9% 
te dence had been much agitated, evidently founded in 885 K M. 
« miſtake. As that which ſuppoſes ſuch a: Bill, © 
& might be paid to the Nominee of it, after it came 
into the hand of a perſon entitling himſelf as Bearer, 
without notice from the Bearer. A thing plainly re- 


ce pugnant to the very Nat ature of theſe Tranſactions. 


« And a later Caſe, which ſuggeſts that the Action Nicholſon» | 
ee ought not to be brought in the Name of the Bearer, Weg heo 
te but in that of the Payee, particularly ſpecified i in the 
« Bill, in' order to prevent a perſon claiming who 
came into poſſeſſion of a Bill without conſideration, 
© was obſerved to go on a Petitio Principii, that ſuch 
holder would be entitled: whereas the holder, who Ne 
claims as Bearer, will be put to prove the conſidera- 3 Burr. Manef, 
« tion and the fairneſs of his poſſeſſion. e + 


« A Bill may be drank (though Engliſh Bills FO Ex- 
change in England, ſeem not generally ſo to be) pay- 

* able at Angle, double, or treble Uſance (or Credit), 

ce which is commonly at ſo many Months after Date: 

but if a Plaintiff declare on a foreign Bill bearing ſoch 2. N. p. 69. 
* Uſance, he muſt aver in his Declaration what that Ducky Fa 


Campbell. 


: phy, | Hil. „ A. 
« Uſance is. Salk 1 5 


4A Bill is good, if drawn, ** pay to me or order,” for 6 504. 30. 
* the third perſon is as effectually included in it, as if 
&« it had been expreſſed in the uſual Terms. 


15 


Of Acceerance. - 


J T1iT.'V 
% An Acceptance is an te to pay on the 
Credit of the Drawer. (q) 
„ There are no preciſe words requiſite to an Ac» 
44 ceptance: any thing will make one that if or a dee 


$6 terminate ann the Bill. 
eg, An Acceptance may be abſolute or conditional. 
oll. B. II. ee hh 
e. 10. 5 20. 1. abſolute, | 
5:0 ce Thus,” leave the Bill with me, and 36 will accepi 
it to morrow, this is an Acceptance; for it js giving 
Credit to the Bill, and hindering the Proteſt in the mean 
time. 
2. conditional. 5 
Mel. B. % But if the Merchant ſay, leave the Bill with me, and 
©». 


2 610, I will look over my Books and Accounts between the 

2 Drawer and me; call to morrow, and accordingly the 

Bill hall be accepted: this is no complete Acceptance, 

becauſe it depends upon the Balance of the Account, 

and on the Merchant having effects in his hands to 

Fend, K. B. anſwer it: ſo that the Merchapt gives no abſolute Cre- 

Ae Ron. dit to the Bill, but the Deliverer was willing to commit 
3 95s. it to him, and to delay the Prateſt till his Anſwer. 


Hard. 136. 


2 Barn. 120. * And 
& Str. 1000. 


444. 


122 4 20 * 8 4 


(7) The Caſe in 6 Mod, furniſhes what Idea was entertained of 
au opportunity of % ertaining, them at their firſt introdudtion ta 
with reaſonabie probability, when our Coprts, Hour. Ch. Juſt, 
inland Bills of Exchange began to Joys, I remember when Actions on 
be conſidered in cur Law, and inland Bills Y 2 did 


ff 


ACCEPTANCE candiional, contingent, qualified. 


And this Acceptance is no otherwiſe neceſſary to 
© be in Writing, than to charge the Drawer with 
« Damages and Cofts : but an Action will lie againſt the 
Acceptor on a parol Acceptance. 
* And, 'of Courſe, an Acceptance when in Writing 
& js not neceſſary to be on the Bill itſelf, but may be 
py Letter or otherwiſe detached from the Bill. 
80 a Draft on a third perſon by the Drawee, to pay, 
and place to Account of Drawer, is an Acceptance. 

* « An Acceptance is good after the time of payment 
<< elapſed, and amounts to a promiſe to pay, generally. 
& So an Acceptance to pay at a longer Date than the 
Bill has to run. | 

It was before ſhewn, that an Acceptance might be 

e conditional on a fact aſcertainable at the time: and 
s ſo it may on a future contingency: and will be bind- 

ing when the contingency takes place: as to pay, 
* oben effects come to band, or the like. But where 

te the Plaintiffs were entreated to accept and draw on G. 
* they drew on G. who does not accept: this was held 
no W een of the Plaintiffs. 


Par. 3. 
OF partial Acceptance. 


An Acceptance may be alſo partial, and ſhall be 
4 good pro ianto: for ſo much of the Value as the 
Acceptor conſents to charge himſelf wich reſponſibility. 


© So it may be otherwiſe qualified: as part in goods 


« and part in money: but he to whom the Bill is due, 
may refuſe ſuch Acceptance, and proteſt the Bill, ſo 
< as to charge the Drawer. 
mY 


4 ao ———_— * -— 


Moor v. Wit . 
Tr. 10 Geg, III. 
B. R. he's 
ee v. 

igot. 


10 W. III. 
Salk. 127. 
V. al ſo S8. P. 
Salk. 129. 
2 Str. 1153s 


Smith v. Abbots- 


Str. 1152. 
Smith v. Niſſen. 


T. Rep. Tt. 


26 G. uL 


L. K. P. 270. 


V. Sprat v. 
Matthews. 

E. 26 G. III. 
N Rep. 


A&A 
Rn Lat * N 


firſt Wake it was about 41 Se Counſel would put 


Years apo (this brings it to about them to prove the, Cuftom : at 


1670). And there they laid a which, Hale, who tried it, 
particular Cafton betaueen London laughed, and ſaid, they had 4 
and Briſtol, and it was an A. hopeful Caſe on it. Aud, in my 


tion againſt the Agceptor, The Ho North's Caſe, it was ſaid, 


tt 


o 


i 
q 


AccryTancs ; whoſe binding, and on bm 


Par. 4. 
Whoſe Acceptance ſhall bind another. Spd oj 
It a Bill bedrawn on two, or either of them, either 
may accept the Bill: and if one accept, it can not be 


proteſted for non - acceptance: : but the party accepting 


only, is liable to 17 Action; becauſe he ae has given 
Credit to the Bill. 


But if a Bill be drawn on two © jointly, who are not 


Partners,“ it ſeems. that both muſt accept it, other- 


wiſe it may be proteſted: © for their Credit i is undd 


by the Drawer to the Payee Jointly. Wa 


If ten Merchants employ one Factor, and he draws 
a Bill upon them all, and one accepts it, it ſhall only 
bind him, and not the reſt ; becauſe they are e ſeparate ic in 


_ Intereſt, one fram the other. 


r, Hat 
en aym. 

75 Mic. | 
129 W. 111. 
8. C. Talk. 126. 
very ſhort but 
clear. 


But in Caſe of two joixr TR ARS, the Acceptance 


a common Benefit: 


of the one will bind the other; becauſe they trade for 


and therefore, where one of tbem 
gives Credit, it is the Act of both. 


But 


iS pr > 


the Cuſtom, in that Caſe, was 
part of the Common Law e 
England: and the Actions fine 
became frequent as the Trade of 
the Nation did increaſe. — And the 
Notes in queſtion, are only an in- 


vention of the Goldſmith's Com- 


Mic. 26 Car, II. 
in Scacc. 


Hari, 485. 


pany, who had a mind to make a 
Law to bind all thoſe that did 
deal with them: ard ſurely, to 
ailow ſuch Note to carry any Lien 
with it, were to turn a piece of 
paper, which is, in Law, but 
Evidence of aparol Contrad, into 
a Specialty. 

This Caſe ſeems to have mani- 


fefied, that the Court were vt 


anxious to keep up the diſtinction 


_— —_— * — 


between promiſſory Notes, ad 


F ex, Mar drawn negotiable, and 


Bills of Exchange; and that the 
Bills of Exchange, at that time, 
ewere /nppoſed not much to concern 
inland commerce : for a chief part 
of the fireſs ſeems to be laid on 
their hindering exportation of 
Money out of the Kingdom. 

The firſt Caſe that has hitherto 
occurred to me, was in 1668, 
and it is ſo well reported, and it. 
luftrates ſo much the Idea enter- 
tained at that time, that 1 ' ſhall 


quote it at large. 


In an Aion for 1001. (on 
De BT), the Plaintiff declared, 
that by the Cuſtom of England, 


- Collateral Acceptance 


But if a Factor of © a Public“ Company, draw a 
Bill on ſuch Company, and any Member accept it, it 
ſhall not bind the Company or any other Member of 


it: becauſe it is only a private Act of ſuch perſon; 
and not of the Company © directly, or by their Officer 
tc duely authorized for ſuch purpoſes,” 


A Servant, or © even” a Wife cannot accept a Bill 
without an Authority from the Maſter or from the 
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Moll. B. II. 
C. 10. 8 27. 


Sty. 307» 


Huſband: unleſs they uſually made ſuch er de 


Par. 5. 


Collateral Acceptance. 
A. draws a Bill upon B., and B. being in the Country, 
C., his Friend, accepts it: the Bill muſt be proteſted 
for the Non-acceptance of B; and then C. 's Accept- 
ance ſhall bind him to anſwer the Money. 


So if a Bill be not accepted, and a third Perſon ac- 
cepts the Bill for the Honour of the Drawer; this ſhall 
bind bim to anſwer the Money: becauſe he hath given 


Credit to the Bill: and by conſequence, he muſt an- 


ſwer the 18555 for which he hath given Credit. 
A Bill, 


7 1 


if a Merchant ſou 42 Bill f 


— 


Excbange to another Merchant, 
0 pay Money to another Per- 
fon, and the Bill be accepted, 
that he who accepts the Bill, does 
thereby become chargeable with the 
Sum therein contained; and that a 
certain Merchant drew a Bill of 


Exchange upon the Defendant, 


payable to the Plaintiff; 3 
Bill the Defendant accepted: 
quod Actio accrevit. And fins 
nil debet pleaded, a Verdict paſſed 
Her the Flaintiff. And now it 


72 Mod. 410. 
Salk. 129. 

3 Bac. Abr. 68. 
Com. Rep. 76. 
Lutw. $91, 2. 
896, 9. 

Carth. 129 · 


Moll. B. II. 
6. 10. & 33» 


was moved in Arreſt of Lak. | - 


ment by Offley. 


. That the Declaration is 
| naught, 


2. 1 5 the Action of Debt ape „ 


not. 


For the firſt, he ſaid the De- 
claration was .naught ; becauſe 


the PlaintfF declared, per Con- 


ſuetudinem Angliæ: becauſe the 
Cuſtym of England it the Law 


of England,“ which the Judges 18 
Conſuetudo Angliæ eſt Lex Angliæ. | 


are 


AccerpTANCE ; irrevocable by Party, + 


 InDORSEMENT. 


Mol. 11 <0: A Bill, once accepted, cannot be revoked 4. by the 


tyl, 370. 


ce Party who hath accepted ir,” although the Acceptor 


has advice that the Drawer is broke: becauſe, by Ac- 
ceptance, he hath given Credit to the Bill; and after 


Credit given, the Acceptor has made the Bill his own, 


and, by Cuſtom, the Payment is to be made where 
the Credit was given: and the Cuſtom muſt be par- 
ticularly alleged, being the Foundation of the Action. 


I. 
2. INDORSEMEN Th 


« An Indorſement is a ſigning by one who paſſes a 
« Bill, whereby he, implicitly, acknowledges himſelf to 
ce undertake, that the ſame ſhall be paid as Caſh,” 

n | „ 


42 
1 1 1 a 1 4 1 1 


Y. B. 4. fo. 18. 


the FY oY 1 4 * KL k WY 8 5 
—— 


are bound to take notice of : and 


that therefore, the Conſuetudo 
Anglize, ought to baue been 


omitted; and that it would baue 


Stevens pro Quer. As to the 
firſt Exception, it bas been made a 
doubt before; but it is now ſettled 
to be good. — And for the Stcond, 


been naught, on a general Demur- it is a Rule in Law, that where 
rer 


oP the Common Law, or any par- 
Secondly, an Aion of Debt ticular Cuſtom creates a Duty, 
lies not in this Caſe, becauſe there DER lies for it. | 
is no Privity, nor any Contral, Chief Baron. This is aCaſe 
in Deed or in Law, between the of Weight and Concern for the 


' Plaintiff and Defendant: and future, and deſerves Conſideration. 
Declarations upon Bilis of Ex- 


where theſe fail, Dept lieth not. 


+ The Caſe of 2 H. 4. was quoted in ſupport of this Doctrine: 
but id does not ſupport it, for there the Plaintiff counted: on the 


General Cuſtom of the Realm; and Defendant would have had ; 
bim ſhew the Cuſtom; and this the Court very ſeuſibly overruled: 


| for the common Cuſtom is the Common Law. 


„2 H. N. 6. 
P. II. C. IV. 
167. 


A Duty here is à legal Liability ine ſum certain - ſee this 
Principle accurately ſtated in the Law of Niff Prius zi it will be 


neceſſary to ſpezk of it more at large hereafter in treating of the 


Action af Debt, &c. * 


S „1 


change 


It is uſual when Bills of Exchange are drawn, efpecial- 


4. D 
» 


ly when they are payable at two or three Uſances, 


for the Deliverer to endorſe them over to others in the 
Traffic of Goods and Commodities: and the Receiver 
of fuch Bills, has not only the Original Credit of the 
Drawer at ſtake, and of the Acceptor, if the Bill be ac- 
cepted, but alſo of the Indorſees of ſuch Bills: becauſe, 
ſuch Indorſees have paſſed ſuch Credit in their payments 
inſtead of Money, and the Perſons receiving ſuch 
Bills, have Actions in their own Names againſt. either: 
for all their ſeveral Credits ale at ſtake when they have 


paſſed their Subſcriptions inſtead of Money, 


— 


A Nor, 


g 7 
1 . 1 


the Cuſtom among Merchants only, 
without laying an expreſs Promiſe t 
After wards. they came to declare 
upon an Aſumpfit. And after all, 
if. an Adios of Debt will lie, it 
will be a ſhort Cut, and pure off a 
long Recital. For if Debt ſies, a 
2 may declare upon 4 Bill of 

xchange accepted in Debt, or in 
an indebitatus aſſumpfit for /o 
much Money. But for the Plain- 
ti F, inferting the Cuſtom of the 
Realm inte his Declaration here, 
¶ hold that to be mere ſuperfluity 
and redundancy, which dots not 
witiate the Declaration. And 
vit bout doubt, if the Common 
Law, or #he Cn/iom of the Place, 


* 


Cuſtom, 20 H. 7. 1. 


no, & Debt or Duty 


create a Duty, Der lies for it: 


as in the Caſe of a Toll due by 
But the 
great Queſtion here is, whether or 
| be hertby 
raiſed. For if it be no more than 
a collateral Engagement, order, 
or Promiſe, DBBT lies not, as in 
the Caſe that bas been cited of 
Coods delivered by A, to B. at the 
requeſt of C. which C. pro- 
miſes to pay for, if B. do not: fur 
in that Caſe, a Debt or Duty doth 
not ariſe between A. and C., bit 
a collateral Obligation only. In 
our Caſe, the Acceptance of a 
Bill amounts clearly to a Promiſe 


to pay the Money; but it may be a 


L. N. p. 278. 


Duezftion, whether it amoumt to 2 


Debt er not; for if Jo, then it is 
Wer- 


Who may Indorſe. 


* 
V 7 * g Ts : 
- 5 a 


A Norz, payable to a Femme' Sole, who marries be- 
fore Transfer of it, muſt be endorſed by her Huſband, 


Str. 516. 


I. x. p. 273+ In like manner, an Executor or Adminiſtrator, 
* may indorle a Bill of their Teſtator. 


King nd there," And where Bill is endorſed to A. and B. as Execytors, 
arent Thom. © they may declare, as ſuch, againſt the Acceptor. 
1 R. Mic. . | 

8 67. 5 3 a den * + eee 


1 — * 8 a 
— 


— — - — 
5 * 


9 9 


nal le to the King, or by Com- cepting Bills, being a general 
— oners of 1 92 Coon among /? 2775 ns. both 
avere worth while to enquire what ævitbin and without the Realm, 
the Courſe bath been among Mer- ant having every where that fes, 
chants; or to direct an Iſſue for as to make the Acceptor ſubje& to 
trial of the Cujlom among Mer- pay the Contents, the Court muſt 
chants in this Caſe ; for although take notice of that Cuſtom; but 
awe muſt take notice, in general, the Cuſtom does not extend ſo far 
_ of the Law of Merchants; yet all as to create a Debt; only make 
i beir Cuſtoms we cannot know but the Acceptor Onerabilis for the 
by Information. Money. Sh 
Precedents were erdeted to be © Here follows a remark (and a 
Searched: and afterwards in wery reaſonable one it ſeems), pro- 
Hil. Term, it wvas moved again : babl 
and ſbewn, that ty the Opinion of Cuſtom may give an action of debt, 
Chief Juſtice, Debt Jay not, aud as in 20 H. 7. 1. of Toll: azd fo 
All the Clerks in Guildhall certified, in caſe of a Fine for a Copyhold.” 
* that they had no Precedent in Lon- And it then concludes, Wh 
don, of Debt, in ſuch a Caſe. Wherefore, and becauſe no Pre- 
Afterwards (in the ſame manner) cedents could be produced, that an 
the Court declared their opinions, Action of Debt had been brought 
that an Action of Debt would not upon an accepted Billof Exchange + 
lie ufon a Bill of Exchange ac- Judgement was arreſted. ö 
cepted againſt the Acceptor but * The Doctrine of General Cuſ- 
that a ſpecial Action on the Caſe toms, may illuſtrate what has 
muff te brought againſt him. For been before intimated, Nn 
that the Acceptance does not create the Diſtinction between Gener 
4 Duty ;—- 4nd this courſe of ac- and Special Acts Be rg 
n { Rf © 9 . „ore 71 


1 


ly made by the Reporter; ** the) 


The Courſe of Remedy on Indorſement; 


Par. 2. 
Order of Liability. © 
If the Bill be an inderſed Bill, and the Tndorſee 


« cannot get the Drawee to diſcharge it, he may call 
“upon the Drawer or the Indorſer, or, if the Bill has 


gone through many hands, any one of the Indorſers: 


<« for each Indorſer is a Warranter for the payment of 
« the Bill, which is frequently taken in payment as 
© much (or more) upon the Credit of the Indorſer as of 
© the Drawer, And if ſuch Indorſer, ſo called upon, 
© has the Names of one or more Indorſers prior to his 
« gn, to each of whom he is properly an Indorſee, he 
* 1s alſo at Liberty to call upon any of them to make 
* him ſatisfaction, and ſo upwards. But the firf 
« Indorſer has nobody to reſort to but the Drawer 
&© only. 

t In 


. With regard to the Term Ex- 
change, there is another ſenſe of 
it properly relative to foreign 
Bills. And in this ſenſe Exchange 


is a Reduction of Coins or Denomi- 


nations of Money from the Species 


of one Country to thoſe of another ; 


or in a Senſe more materially com- 


mercial EXCHANGE is the RELA- 


iv Value of Sri in the 


ConversIonN of BiLLs, &c, in- 
to Casn payable in ANOTHER 
CounTrY. And this greatly de- 
pends upon the abſolute Yalue. 
This relative Value is fixed by the 
current Courſe of Commerce, and 
the general Opinion and Conſent of 
Merchants : but is not fixable by a 
permanent Law of any State; 
being in its Nature ſubjett to in- 


cefſant Variations from innumer- 
able circumſtances, In general 
where there is much Specie the Ex- 
change is low: where there is leſs, 
the Exchange, or relative Value be- 
tween the two Countries, muſ? be 
higher in that Country, which has 


the comparative deficiency of 


Specie. : 
When Money in France, for in- 
Hance, yields money of the ſame 


ftandard and weight in England, 
the Exchange between theje taubo 


Countries is ſaid to be at Par; 

when it yields more than Par it is 

high; when below, it is low. 
When an Exchange is below Pa x 


from one Country to another, the 
former loſes as Debtor and Buyer, 

and gains as Creditor and Seller. 
M 


Thus, 
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1 Salk. 127. 
L. N. P. 273» 


L. N, P. ibid. 


Mic. 32 C. II. 
Heylyn v. 


Proof againſt Indor ſer. 


What is to be proved againſt the Indorſer. 
ee In an Action againſt the Indorſer, the Plaintiff is 
ce not obliged ro prove the hand of the Drawer for if 
ee the Note be forged, the Indorſer is liable. 


« On a Bill payable to A. or Bearer, it is not neceſ- 


ce ſary to prove a Demand on the Drawer, for there 


te the Indorſer is in the Nature of an original Drawer, 


But on a Bill payable to A. or Order, Demand on 


« who is the Acceptor. 


© the Drawer is to be proved, in general; if Bill not 


| ce accepted; but if accepted, then on the Drawee, 


« Yet if the Indorſer have paid part of the Money, 


« this Proof is no longer neceſſary, 


ah 


« As 


Thus, let the Par be repreſented by 
100, if the Exchange between En- 


gland a4 France is at go, then 


England, ia purchafing of France, 
Suffers a depreciation to that 
amount ; but if fbe ſell to France, 
ſhe wwill be to receive the difference 
as a balance in her favour. 

Or /uppoſe, as between France 


and Hol and in 17 44, that the Par 


Was 54 gros, for a French crown 
of three livres, and that the Ex- 
change to Holland 7s below Par, 
namely at 50. let there te a Bill 
for ou gros, payable from Hol- 
land zo France, 108 French 
Crowns ewill pay this: and 


Vid Cyctor. at 54 it would have been paid 
lat Ed. Tit. 


Exc ARK GE. 


by 100; the ſupoſed abſolute 
Value: and at 60 it would have 


( 


been diſcharged by payment of 9e 
Crowns. 

Now reverſe this let France 
have to pay 10 Holland 108 
Crowns : at 50, ſhe muſt pay 5,400 
Gros: at 54, ſhe muſt fay 5832: 
and at 60, ſhe muſt pay 6480. 
This is not meant to fiate the Mode 
of payment in Exchange, or of 

mputation between different Coun- 
tries, but to intimate the Nature of 
it. 

Exchange has a third mercantile 
ſenſe, as it lands for the Commiſ- 
fion <which a Merchant receives for 
Money advanced payable by Bill 

abroad; and this varies from 3 to 
15 or more per Cent. in different 
Places and at different Periods. 


Of 


| Demand mot neceſſary on the Drawer, but Acceptor. 


« As to foreign Bills of Exchange, the point of De- 
te mand was ſolemnly determined in the Cafe of Brom- 
« ley v. Frazier, There on Action, on the Ca/e by the 
te Indorſee againſt the Indorſer, the Object ion upon 
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ce general Demurrer was, that they had not ſhewn a 


« Demand on the Drawer, in whoſe default only it is, 
© that the Indorſer warrants. And becauſe this was a 
© point unſettled, and becauſe there are contradictory 
« opinions in Salkeld 133 and 134, the Court took 


c time to conſider of it. And on the ſecond Argu- 


te ment they delivered their Opinion that the Declara- 
« tion was good enough : on the ground of inconve- 
ce nience and circuity, contrary to the Nature of this 
ei Mode of Negotiation, if it ſhould be otherwiſe. For 

te that 


— 


Of Poricies of InSURANCE. 
ſubſeguent King, empowered ſum- 


marily to determine all cauſes con- 


Though Policies of Inſurance 


and by the Statute of the third 


are properly, at leaft in general, 
Matters of Specialty, yet 10 
have ſuch a Connection, eſpecially 
thoſe upon Ships, with mercantile 
Tranſactions, that they are proper 
to be here mentioned. 

The Court 'of Policies of Aſ- 
ſarance, erected in the Year 1601,“ 
is 4 Juriſdiction which the Great 
Seal is empowered annually to 
create by granting a Commiſſion to. 
the Judge of the Admiralty, the 
Recorder of London, two Doctor: 
of the Civil, two of the Common 
Law, and eight Merchants: any 


three of which, one being a Civi- 


lian or a Barrifter, are thereby, 
| M 2 


cerning Policies of Aſſurance in 
London, with an Appeal to Chan- 
cery by way of Bill. 

But this power being held (per- 


haps by too reſtricted a Conſtruc- 


tion derived from the Preamble 


ſolely, for the enacting Clauſe 


ſeems ſufficiently general ) to be con- 
fined to Cauſes inſtituted by the 


aſſured, and not by the Aſſurers; 


and it being certainly confined to 
ſuch Policies of Aſſurance as ſhould 
be entered in the Aſſurance Office 
of the City of London, no /uch 
Commiſſion has lately iſſued; but 
Aſſurance Cauſes have generally 


teen determined by the Verdict of a 


Jury 


Comm. II 1. 
c. 6. p. 74, 5 


43 Eliz. c. 12. 


13 & 14 Car. II 
C. 23. 


1 Show. 39 6. 


Conformity of foreign and inland Bills. 


e that the favour allowed to this ſpecies of Contract 
te was for commercial ſecurity and diſpatch, by ſuch 


Bills paſſing from hand to hand, as if they were Caſh. 


13 & 14 Car, II. 
83,4 


comm. II. 

c. 30. p. 461. 
19 Geo. II. 

©. 37. 


« And that accordingly the more Indorſements the 
« oreater Credit to a Bill; but which could not be, if 
te the reſort were neceſſary to the Drawer, in whatever 
<« part of the Globe, or however to be traced. And 
de that as to the Notion that the Indorſer warrants 
4c only in default of the Drawer, there is no Colour for 


« it; for that every Indorſer was in the Nature of a 


« new Drawer. And that at Ni, prius the Indorſee 


* never was put to prove the hand of the firſt Drawer, 
ce where the Action was againſt the Indorſer. 


« That every inconvenience in that Caſe ſuggeſted, 

« holds to a great degree, and every other Argument 

de equally, in the Caſe of INLAND BII Is of Ex- 
„ CHANGE. 

* 


* 


Jury of Merchants, and the Opi- 
nion of the Judges, in caſe of any 
legal Doubt, whereby the Deciſion 
is more ſpeedy, ſatisfatory, and 
final. At the ſame time the Au- 
thor of the Commentaries remarks 
that it were to be wiſhed 


that ſome of the parliamentary 


powers invefied in thoſe Commiſ/- 
froners (eſpecially for the examina- 
tion of witneſſes, either beyond 
ſeas, or ſpeedily going out of the 
Kingdom) could be adopted in the 
Courts of Weſtminſter, without 
requiring the Conſent 4 Parties. 
To confine theſe Inſurances to 
their proper object, the encourage- 


ment of Commerce, and the ſecurity 


of fair Trade, a ſtatute was paſſed 


about the middle of the late Reign, 
by which all inſurances, intereſt or 
no intereſt, or without farther 
proof of the Intereſt than from 
the Policy itſelf, or by way of 
gaming or wagering, or without 


benefit of Jaboage to the inſurer, 


* ſhall be totally null and void, (with 


an exception indeed to privateers, 
and ſhips in the Spaniſh and Por- 


tugueſe trade) and that np reaſ- 


ſurance be lawful, except the for- 
mer inſurer te inſolvent, a bank- 
rupt, or dead. 


And 


cc 


Tudement, that Action goed againſt Indorſer on Failure of 


Payment by Drawee. 


« The CourT, therefore, in the principal Caſe, 


te thus declared, We are all of opinion that to entitle 


ee the Indorſee of an INLAND Bill of Exchange to 


te bring an Action againſt the Indorſer, upon failure of 


“ payment by the Drawee, 


it is not neceflary to make 


ce any Demand of, or Enquiry after, the firſt Drawer. 


cc If 


And in general theſe being Con- 
tract, the very efjence of whith 
conſiſteth in the pureſt faith and 
integrity, they are vacated by any 
the leaſt ſhadow of fraud or con- 
cealment ; at the ſame time being 
mach for the ſecurity and extenſion 
of trade, they are protected and en- 
courage both by Common Law, 
and by various As of Parliament. 

And it was held, even before 
the Statute, that Inſurance with- 
out Intereſt was rel.evable, In- 
deed there was a circumſtance A 
manifeſt Fraud in that Caſe, by 
ufins the Name of the firſt Sub- 
ſcriber as a Decoy, which might 
be a part inducement ; but the opt- 
nion of the Court, as reported in 
the Book, is founded on the Extent 
of the general Principle. 

The Caſe was : Thornborough 
and others came to the Inſurance 
Office, and bought a Policy on the 
Life of one Horwell, (in whoſe 
Life they had nv Intereſt) for one 
Year ; and the Policy ran, whe- 
ther Intereſt or not Intereſt, and 
the Premium og per Cent. | 

They took this way to draw in 
Subſcribers ; one Marwood, a nor- 
ed Merchant on the Exchange, and 
a leading Man in ſuch Caſes, to 
M 


Subſeribe firſt : but in caſe Hor- 
well died. within the year, Mar- 
wood was to loſe nothing : on the 
contrary, he was to \ſhare what 
ſhould be gained from the other 
Jubſcribers. | 

On the Credit of Marwood /ub- 
feribing, ſeveral others, who had 
enquired of him about the Life en- 


fured, who was bis neighbour, 


ſubſcribed likggviſe. Horwell lived 


about four Months, and then died. 
On Bill to be relieved againſt 

the Policy, this Matter was all 

confeſſed by Anſever, The Court 


dec reed the Policy to be delivered 


up, and the Premium to be repaid, 
the Plaintiffs deducting thereout 
their Coſts. 

The Court ſaid, this way of in- 
faring was firft ſet up for the Be- 
nefit of Trade, that when a Mer- 
chant happened to have a Leſs, he 
might not be undone by it, the Loſs 
this way being borne by many ; but 
if ſuch ill Practices were uſed, it 
would turn to the ruin of Trade, 
inſtead of advancing it. 

And again, in another Caſe, the 
Court ſaid, on the ſame general 
Reaſon, Take it, that the Law is 
ſettled that if a Man has no Inter- 
ef, and inſures, the inſurance is 


3 woid ; 


2 Burr, Mansf, 
676, 


Wittingham Vo 
Thornborough. 
Ch. Pre. 20. 
Hil, 1690. 


Preamble to 
43 Eliz. Co 12. 
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More V. Man- 
ning, 6 G. 1. 
Comyns 311. 
Ac eſon v. 
Fou ein. 

1 Str. 557. 
Tr. 9 Geo. I 
Eaie & al. v. 
E. J. Comp. 
Tr. 16. 1II. 
2 Burr. 1216. 


V. Bac. Abr. 
Tit. Mx 
CHANT, 


(1) 3 p. 398. 
Skinn. 411, 2. 
* Tomkyas and 
Barnet. 


I 2 Vern. 176. 
M. 1 J. 11. 

B. R. Skinn, 
243 


& Skian; 32). 


Bills of Exchange in their Nature transferable; 


& If the original Bill be made payable to A. B. or 
* Order, it is in its Nature negotiable and aſſignable, and 
« is transferred by Indorſement as amply without the 
* words, OR: ORDER, added to all or any of the 


« {ucceſſive Indorſements as with them. 


For the 


„Transfer follows the Nature of the Bill itſelf, and is 


«© GENERAL, like that. 


4 


« Very different is a mere Authority to receive as 


© ſervant or Agent. 


«© And converſely, (ſince what is payable to a 


e perſon by Indorſement of ſuch a Bill is payable to 
4e his Order) what is payable to his Order, may be de- 


© manded by the party's ſelf. As, pay the Contents 


ce of this Bill unto the Order of Mr. Fiſher. Mr. 
« Fiſþer brought an Action: the Defendant demurred 
© becauſe it was not to Fiſber himſelf, but to his Order: 
ce but the Court held that Fiſher might well bring the 


ce Action. And he had Judgement accordingly. 


ce An 


v; although it be expreſſed in 


the Policy, intereſted or not in- 


tereſted. i 
What Naval Inſurance 7s. 


Naval InsURAaNnCE is where, 
for a certain ſum, a Perſon takes 
on himſelf the Riſque a Shir 
and Goos, or both, are to run in 
a certain Voyage. 

If a Man ay Money on a Poli- 
cy of Inſurance, ſuppoſing a Loſs 
ewhere in reality there was no Loſs, 
either in Fact, the Ship being ſafe, 
or in Lav, the inſurance being in 
fraud of the inſurer, he ſhall re- 
cover the Value on indebitatus aſ- 
ſumpſit. 

| bere there is Inſurance againſt 


Reſtraint of Princes, this in 
tends ſuch Reſtraint as the party 
by a lawful and regular Conduct 
might have avoided. And there- 


fore, where the enſured ſhall navi- 


gate contrary to the Law of the 
Country, or where ſeizure is in- 
curred by non-payment of Cuſtoms, 
be is not within the benefit of the 
Policy. 

+ An Inſurance until the Ship 
ſhall have ended, and be dil- 
charged her Voyage, is not ſatis- 


fied by her Arrival in Port merely. 


$ Inſurance by T. S. for himſelf 


and ſuch as ſhould have Goods on 


board the Ship. Good as to ſuch 
who might lawfully have Goods on 

rd. . 
If a Ship is warranted to de- 
part 


«c 


8 | Indor ſement . 


/ 


40 An Indorſement to pay part of a Bill, ſo as to 
« ſplit the Entirety of it into different payments, is 
ti not good, becauſe it multiplieth Actions: and an 
«© Uſage of ſuch a kind, contrary to the Analogy of 
« Caſes to the Nature of the Tranſaction and to it's own 
Principles, the Law will not ſuffer to obtain the Au- 


„ thority of a Cuſtom. 


ec The Holder of a Bill of Exchange, may ſue a ſub- 


ce ſequent Indorſer, notwithſtanding an ineffectual Ex- 
« ecution and Diſcharge of a precedent one. 


T1 7. 


VII. 


PROT EST. 

« Having treated of the ſeveral Parties ſucceſſively 
© concerned in a Bill of Exchange, the Drawer and 
original Payee; .the Acceptor; and the Indorſors 
eit is now fit to obſerve the ſeveral Conſequences, 
e dependant on Non-Acceptance and Proteſt. 


— 


te It 


part with Convoy, this muſt be 
wnderſtood not only departing the 


firſt port with Convoy, but alſo a 


continuance with ſuch Convoy, if 
poſſible, during the Voyage. * 

But Evidence, that the Ship 
was ſevered from her Convoy by 
fireſs of Weather, and taken, ſpall 
render the Inſurers liable, if no ne- 
gle# appears of endeavour to re- 
Join the Convoy. || ; 
Regulariy, a Loſs by Deviation, 
either directly or conſequentia/ly 
happening, is not within the benefit 


Cowp. E. 17 C. III. 601, 9. 
T. Rey. M. 26 G, III. 


v. alſo Str. 1264, 1 Atk, 545. 
M 4 


— 


of the Policy ; which protects only 
in and during the Voyage. 

But to go out of the courſe for 
the purpoſe of joining Convoy at the 
uſual place of rendex vous for Con- 
Voy, is no Deviation. + 

So going back to repair, having 
ſprung a leak in the Voyage, or for 
the purpoſe of avoiding an Enemy, 
or for any other purpoſe, obwioifly 
for the benefit of the inſured, and 
comprehended within the fair mean- 


ing of the Policy. 


1 Salk. 65. 
Hawkins v. 
Cardee, M. 
10 W. III. 

B. R. Carth. 
466. 8. C. 

L. N. P. 271. 
8. P. 


M. 19 G. III. 
CP 


Hayling again 
1235. 


„Bac. Abr. 3. 
599. 


[Carth. 216, 7 
Hil. 3 W. & M. 
B. R. S. C. 
Salk. 443. 

3 Lev. and 
much beſt. 

48 Mod. 58. 
though at the 
end there isa 
tranſpoſition; 
for it ſhould be, 
if the Ship bad 
run from the 


Convoy, 


A War- 


Bond . V. Nutt, 


Delaney v. Stoddart, ,, 


16 


Str. 1183. 
L. N. P. 270. 


L. N. P. 271, 2+ 


Hore v. Whit» 


ore, E. 
38 G. II. 
Cowp. 784, 5+ 


Pawſon v cordin;ly an indiſpenſible Condition equitable Action in which the Plain- 


atſon, 785. 
De Haha v. 
Hartley, g * R. 
Tr. 26 G. III. 


3. 
ty Gardiner v. 
Croſdale, Hil, 


4 G. II. 
41 Manſ. 


8. 
9.8. . 
198, 9. 

L. N. P. 129. 


ProTEST 3 Days of Grace. 


te Tt, has been remarked already, that a partial and 
© conditional Acceptance may be good. However, 
© the Holder of the Bill may proteſt, if the Drawee 


« offer any thing ſhort of an abſolute Acceptance for 
ce the whole. 


« For payment of a Bill of Exchange, after the 


4 Day which it has to run, the Acceptor,“ by the 
Cuſtom of London, which is general in this Caſe 


throughout England,” has three Days, © which are 
e called” Days of Grace: which ſeems to be like the 


Quarto die poſt, on return of Writs which might have 


ſprung from the Saxons, © thinking” it unbecoming a 
Freeman to do any Act immediately, 


When the three Days of Grace are out, © in caſe 
* of Non- Payment,“ the party who has tendered it, 


z ſhould note the Bill with the Date of the tender and 


« refuſal, and then it is to be proteſted, according to- that 
Date, for Non-Pay ment.“ 


The 


Warranty. Loſs : For this is not in the Nature 
+ 4 Warranty to Sail on or before of an Action of Debt: it is an 
ſuch a Day, makes the Sailing ac- Action on the Caſe, à liberal and 


evithout regard how it may have tiff may recover leſs, though not 


been prevented, 

$ 4 Warranty muſt be literally 
performed : nothing tantamount 
ewill ſatisfy : it excludes the con- 
federation 4 an equivalent : other- 


wiſe of a Repreſentation ; for in 


that it is ſufficient if it be Subſtan- 
tially performed. And a War- 
ranty may be written in the Mar- 
gin of a Policy : for thus it is ſtill 
pprt of the in/trument of Inſurance. 

* The inſured may recover on a 


partial though declaring on a total 


more, than the Sum for which be 
Saes : The Defendant, on this general 
Action, comes prepared to ſhew 
that either no Loſs happened, or 
none with which he is chargeable, 
or that he is chargeable 95 for 
part: And if a partial Loſs could 


not be recovered under ſuch general 


Declaration, it would introduce 
great inconvenience, by making 
diſtin Counts requifite for every 
Species of Damage and every poſſible 
Quantum of Loſs . 


Evidence 


ProTEST ; Notice. 


The Proteſt for Non- Arceptance or  Non-Payment, 
muſt be made and ſent over in due and covenient time. 
« And it ſeems that,” if the three Days of Grace end on 
a Saturday, the holder muſt proteſt it on Monday, and 
ſend it away by the next Poſt : and if the Proteſtation, 
within the time be neglected, the Drawer will not be 
anſwerable; becauſe the Bill of Credit was given in- 
ſtead of Money: and if the Deliverer negle& to pro- 
teſt it in due time, it is © he” has given Credit to the 


Correſpondent, and therefore ought not to be anſwered 


by the Drawer of the Bill. 


e Ard the convenient time of proteſting for Non- 


Acceptance or Non-Payment, is not arbitrary and 3 


1 


— 


- - © yague, 


Evidence of Act: done with an 
intention to deviate, but without 
actual Deviation, ſhall not defeat 
the Policy. 

Where the Defendants enſured 
Goods to London, and wntil the 
Same ſhould be ſafely landed there. 
The Evidence was, that the Ship 
arrived in the port of London, 
and the Owner of the Goods ſent 
his Lighter and received the Goods 
out of the Ship : but before they 
reached Land, by an Accident 
they were damaged. || | 

Held, that on this Evidence the 
\\ Inſurance avas diſcharged: but 
that it would have been otherwiſe, 
had the Goods been ſent off by the 
Ship's Boat. 


3 


Where the Value ſaved comes 
Sori of the freight, the inſured ts 
entitled to confider it as a total 
Loſi. F 

Where a Ship goes out, and is 
not heard of within ſuch time as 
ſhe, by the general cour/e of Voyages 
ſhould hawe been, this negative 
Evidence ſufficiently infers the 


preſumption ſhe was loſt at Sea; 


and though there be an Exception in 
ſuch inſurance, that it ſhall not 
extend to captures and ſeizures, 
this ſhall not avail the under- 
awriter : becauſe the preſumption is 
that of ſuch Accidents, notice would 
have arrived. 

An Inſurance on the Ship will 
not cover Seamens Wages, 


Str. 1249. 
Hil. 19 0.11. 
Foſter Vo 
Wilmer. 


Sparrow v. 
aruth 
Tr. 18 G. II. 
Str. 1236. 


＋ Mic. 10. 
G. II. Str. 
1065. 


er 1199. 


reen v. 
Brown, Mic, 
17 G. Il, 


/ 


Robertſon v. 
Ewer, Hil. 
26 G. III. 
T. Rep. 127, 
32» 


Lockyer v. 
OMey, E. 
26 G. III. 
T. R. 252. 


Meretony and 
Dunlope, E. 
23 G. III. 


Kelly v. R. 
1c. Aſſur. 


Comp. 
E. 30 8. II. 


Cuning. C. 72» 
p- 282, &c. 

8. C. 2 Burr. 
Mansf. 341. 


DrTIAyr;— fatal. 


. « vague, for if it were, that Certainty of Contracts, 


< which is eſſential to Trade, would have no exiſtence 


« ſince. 


« And Netice of ſach Proteſt, as early as reaſonably 


“may be, is neceſſary to charge the Drawer: other- 
&© wiſe the Law will imply the Bill paid; becauſe of 
t the Truſt and Confidence between the Parties, and the 


extreme inconvenience to Commerce, if a Bill might 


10 riſe up to charge the Drawer at any diſtance of time, 


when, in the meanwhile, all reckonings and accounts 


« may have been adjuſted 
* Drawer . 


between the Drawee .and 


« And 


oth. 


The Voyage determined, which 
was the Objed of the Inſurance, 
the underwriter ſhall not be liable, 
though the Ship be loſt in conſe- 
quence of a cauſe which took place 
during her Voyage: as if ſbe be 
feized on account of an Ad of 
Smuggling committed by the Maj- 
ter, for it is, at the ſtrongeſt, only 
like the Caſe where a Ship was 
inſured for fix Months: three 
day: before the expiration of that 
Term, ſhe recei ved, what the 
Sailors emphatically expreſs, her 
death's Wound; but by pumping, 
was kept afloat till three days 
after the time; and, in that Caſe, 
the inſurer <vas held not liable. 

Where every thing is done for 
the probable Safe of all parties 
concerned, and accerding to uſaze, 
the inſured ſhall not ſuffer the loſs : 
and à tranſaction in the courſe of the 


* Or Sand Bank. 


Voyage, though not literally upon 
it, ſhall come within the Inſurance. 
And therefore, in an Action 
brought againſt the Royal Exchange 
Inſurance Company, upon a Policy 
on the Body, Tackle, Ordnance, 
and Apparel of the Ship Onſlow, 
againſt Perils of the Seas, Men of 
War, Fire; and then, in general 
Terms, from the Thames to all 
places ia the Cape of Good 
Hope and back again, until moore 
ed twenty-four hours in the Riv 
Thames. | 
When the Ship got to Canton, 
the Captain laid up his Sails and 
Tackle on a Bank Saul, * accord. 
ing to the Cuſtom in that N. uiga- 
tion. A Swediſh Ship took Fire, 
which burnt the Tackle of © the 


Onſlow; adjudged that the In- 


ſurers were liable. 


| Hier 


fred may abandon: which is 


Caxpir, SATISFACTION, TEN DER. 


ee And, in general, it may be taken, that Credit given 
ct to one of the Parties, without Notice to him who 
ce otherwiſe was liable, diſcharges the other: for this is 
« a determining of the Election. 


« And it is evident, that actual payment from one of 
ce the parties, amounts to ſuch a Satisfaction, as may 
ebe given in Evidence, in bar of an Action brought by 
« the ſame Plaintiff againſt another. And therefore, 


L. N. P. 273,8 


Windham v. 
Wither and v. 
Trull, Str. 515. 


Cunningham, 
8 bY art, 6, 


© where the Plaintiff brought two ſeveral Actions 


ce againſt the Drawer and Indorſer of a promiſſory Note, 
ce the Court ſaid, they would have laid the Plaintiff by 
e the heels if he had taken out execution on both. 


But where the Drawer has no Caſh in the hands 
ce of the Drawee, Notice of the Bill being diſhonoured, 
eis not neceſſary to charge the Drawer, 


« And where a Bill is tendered by the Holder to 
te the Drawee, for Acceptance before it becomes due, 


cc and 


Abandonment, another on the Goods on board the 
After Notice of Loſs, the In- ſaid Ship, 
The Caſe was this :—The Ship 


mating a Renunciation to the In- 
ſurers, and the Inſured comes in 
for ſo much as ſhall appear his 
Intereſt in the Adventure beyond 
the Value inſured. | 
This Doctrine of Abandon- 
ment, and of the Loſs which ſhall 
authorize it, was largely diſcuſſed 
in the Caſe of an Inſurance on the 
Ship David and Rebecca, and 


was bound from Newfoundland 
to her Port of Diſcharge in Portu- 
gal or Spain, without the Straights, 
or England, to commence. from the 
time of her beginning to load at 
Newfou 

above Places: and the Inſurance 
on the firſt Policy was, on the Body, 
Tackle, Apparel, Ordnance, c. 
Ee. of the Sbip. 


The 


ndland for either of tbe 


Bliſard v. Hirſt, 
Burr. Manſ. 
ic. 11 G. III. 

2670. 2. 

S. P. Goodall 

v. Dolley, 

T. Rep. 712. 

E. 27 G. III. 


Cunningham, 
Art. 69. 
p. 278, 9. 


Goſs v. Withers, 
2 Burr, Manſ. 


633, 
Mic, 32 G. II. 
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Prom1$SSORY Notes, 


and is not accepted, Notice muſt be given to the 


op Indorſer of the Non-acceptance z otherwiſe he ſhall 


© not be charged, if the Drawer, when it becomes 


due, fail of payment, not even though he have pro- 


ss miſed after it became due, to take it up: the pro- 


« miſe being founded on a miſtake of Liability. 


SECTION VL 


Or Promissory Nor zs. 


&« A Promiſſory Note is a written Engagement, not 


et under Seal, to pay a certain Sum of Money to a 


« Perſon or his Order, 


r 


Ir 


thts 


The Adventure to cnc 


from Newfoundland, and ts con- 


tinue during her Abode there, and 
until ſhe ſhould have been moored at 
Anchor twenty-four Hours in 
Safety. | 

The Ship and Cargo were 
valued at the Sum Subſcribed with- 
out farther Account. 

And it was agreed, that in caſe 


F Loſs, it ſhould be lawful for the 


nſurers to purſue, labour, travel, 
Ac. for the Recovery of any part; 
and that the Loſs ſbould be con- 
ered as an Average Loſs. ; 
The Plaintiff Send on a total 
Loſs ; by Capture by the French. 
The other Policy was upon any 
kind of lawful Goods or Merchan- 


8 


dixe, laden or to be laden on board 


the ſaid Ship. And the Declaration 


tated diverſe Nuantities of Fiſh 
and other lawful Merchandize, to 
the Value of the Money inſured, 
were put on board to be carried 
From Newfoundland to her port of 
Deſtination : and ſo continued (ex- 
cept ſuch as were thrown over 
board as after mentioned) till the 
Loſs / the Ship and Goods. 

The Declaration then farther 


flated, that one fourth of the ſaid 


Goods were neceſſarily thrown over- 
board, in à Storm, to preſerve the 
Ship and the reſt of the Cargo: after 
which, the Ship and the Remainder 


of the Goods were taken by the 
French, 


Oz 


66 ( 


cc 
cc 


ec 


Their Analogy to Bills of Exchange ; 


l differs from a Bill of Exchange, which is an 


Order to pay, including an implied Promiſe. 


« In other reſpects, there is now a general Analogy 
« eſtabliſhed between promiſſory Notes, payable to a 


« perſon or his order, or to a perſon generally without 


173 


3 & 4 A. c. 9. 
L. N. P. 272. 


« Name as unto Bearer; and Bills of Exchange. Such 


Notes being now unqueſtionably aſſignable, and in- 


te dor able, with the ſame general "conſequences and 


« rules as Bills of Exchange. 


cc And 


On the Special Caſe it ap- 
| peared, that the 9050 * 
from ber proper port; and on 
the 23d of ember, 1756, 
was taken by the French, 
that the Maſter, Mates, and all 
the Sailors, (except an 
prentice and Landman) were 
taken out and carried to 
FRANCE. 
mained IN THE HANDS OF 
THE ENEMY, EIGHT Days, 
and was then retaken by a 
Britiſh Privateer ; and brought 
into Milford Haven on the 18th 
of January, and that immediate 
otice was given by the Aſſured 
to the Aſſurers, with an offer to 
ABANDON the Ship ts their 
Care. 
It was alſo proved on the Trial, 
that previous to the Capture by 
the Enemy, a violent Storm aroſe, 


And 


That the Ship re- 


and that then part of the 0 
was thrown Hes, as Fn 
Declaration alledged, and the reſt 
SPOILED, while the Ship lay at 
Milford Haven, after the offer 
to abandon. But ſome of theſe 


Ap= points ſeemto have been introduced 


from a doubt what might be the 
Decifion of the Court on the 45 
fect of the ture, &c. and to 
have had no eſſential influence on 
the Determination. 

The LoRD CHIET JUSTICE 
after noticing the indiflindnds 
and diſcordancy of the 
cerning what ſhould be held to be 


a Capture ſo as to alter the pro- 


rty, as a poſſeſhon after the 
attle ende e of intra 
præſidia; or, by later and clear- 
er Authorities, a Sentence of 
Condemnation, ebſerved, that 
the difficulty which might ariſe 
| 5 


ules con- 


174 


L. N. P. 277. 


Reſulting on the Indorſement. 


And this Analogy between promiſſory Notes and 
ce Bills, ſeems to take effect from the Indorſement : for 


< then a Note is an Order to pay the Money to the In- 


cc dorſee; which we have fren, is the very Definition 


Morris v. Lee, 

: Tr-2r 0; L 

2d Ld. Raym. 
1396. 

S. C. 1 Str. 629. 


dlecide between other parties, as 


« good within this. Rule. 


< of a Bill of Exchange. 
TY ae obs ga | 
What Notes ſpall be gerd as abſolute. 
We have already ſeen k Bill or Note muſt be ab- 
« ſolute at all Eyents : it may be 8 to adduce 


« ſome inſtances of diſputed Notes, held to have been 


pended, whether on 


«The 
on the. ton, whether by the Aon total at the time it hap- 
Fats 22 the property pened. During Eight "oa tf 


were changed, was foreign to this the Plaintiff was certainly inti- 
Caſe : that being a Point which tled to be paid 


by the Inſurer as 
it might have been neceſſary to for a total Loſs. 


And in Caſe 7 
a Recapture, the Inſurer wou 
againſt a Vendee, or Recaptor, have ſtood in his place. The 
but not between the Aſſured and ſubſequent Recapture is, at beſt, 
the Aſſurers. a ſaving only of a ſmall part: 
That here was a Loss, on bay the Value muſt be paid for 
which the general Ee de- Salvage. The Diſability to pur- 
the circum- ſue the Voyage flill continued. 


Aances it amounted ta a TOTAL 
Loss, intitling them to abandon 
the Ship and Cargo to the Inſu- 
rers, for them to make what ad- 


vantage of the Salvage they ſc 


could: or, in other Wards, 
whether the Inſured had, under 
all the circumſtances, upon the 
18th of January, 1757, an Elec- 
tion to abandon ? 

His Lordſhip continued, the 
Lofs and Diſability was in it's 


The Maſter and Mariners were 
Priſoners. The Gharter-par 
was diſſolved. The Freight 
( Wa in proportion to the Goods 
aved) was loft. The Ship, ne- 
ceſſarily brought into an Engliſh 
ort. What could be ſaved 
might not be worth the expence 
—_ it 
The ſubſequent Title to Re- 
ſtitution, ariſing from the Re- 
capture, cannot take away a Right 


VESTED © 


hs. 


Norzs diſputed and allowed. 


« The Indorſee brought an Action againſt the Drawer, 


an upon a Note which appears to have been thus :— 


« I promiſe to be accountable to A. or order for 1007. 


« yalue received. Verdict for the Plaintiff, In arreſt 


« of Judgement, it was argued, that this Note was 


ce not negotiable or aſſignable under the Statute : for 


that it was not to pay at all Events, and that 15 


might account for it as a Factor, by laying out 


c the 


VESTED in the inſured at the 
time of the Capture. But be- 
cauſe he cannot recover more 
than be has ſuffered, he muſt 
abandon what may be ſaved. 

I cannot find a ſingle Book, 
——_ 3 ee, 2 ” - __ 
not ſay, that in caſe of the Shi 
8 the 1 770520 ma 2 
mand as for a total Bf and 
abandon. 

And what proves the Propoſi- 
tion moft flrongly is, that by the 
general Law, he may abandon 
in the Caſe merely of an Arreſt 
or an Embargo 7 a Prince, 
not an E 1 ofitive Re- 

ulations in different Countries 

ave fixed a preciſe time, before 
the injured ſhall be at Liberty to 
abandon in that Caſe. The fix- 
ing a preciſe time proves the 
general Principle. 1 

Every Argument holds ſtronger 
in the Caſe of the other PoLicy, 
with regard to the GooDs. 


| No Capture by the Enemy, 


— A 


though condemned, can be fo 
total a Loſs as to leave no poſſi» 
bility off a Recovery. If the 
Owner himſelf ſhould retake at 
any time, he will be entitled: 


and, by the AA of Parliament, if 
an E 


n Engliſh Ship retakes at an 
time before condemnation, t 


Owner is entitled to Reſtitution 


_ flated Salvage This 
Ghance does not 5 end the de- 
mand, for a total Loſs, upon the 
Inſurer: but Fuſtice is done, by 
utting him in the place of the 
inſured, in Caſe of a Recapture. 
In Queſtions upon POLICIES, 
the Nature of the Contraci, as 


an Indemnity and nothing elſe, | 


is always liberally conſidered — 
In ALL Caſes the inſured may 
chuſe NoT to abandon. 


v. infra, 


In the ſecond Part of the 


** and Cuſtoms of the Sea, 
(s rench Book tranſlated into 
Ingliſh) a Treatiſe is inſerted, 
called GUIDON. 


upon 


Where, aſter 
mentioning the Right to alandon 


* 


Nor 10 be Accountable. 


1 


ce the Value in the purchaſe of Goods for the Uſe 
of A. B. ; | 


But the Court held, that this was a good aſſignable 
cc Note within the Statute: that under all the circum- 


« ſtances apparent on this Note, to promiſe to be ac- 


« « countable,” was equivalent to a promiſe to pay. 
He could not be any otherwiſe accountable to In- 
e dorſees; and it being expreſsly to 4. B. or order, it 
* muſt be taken, that it's transferibility, in the way 
© of payment, was in contemplation. Powys, Juſlice, 
e indeed, ſeemed to ground himſelf much upon the 
6. Verdict : but as the Plaintiff, in this Caſe, ſeems to 
< have declared on the Note, as in the Nature of a 
Specialty, and thus to have brought it, however, 


— 


t unneceſſarily. 


TD” 


We are of Opinion, that the 


upon a Capture, he adds, or any 


other ſuch difturbance as defeats Loss was TOTAL BY TRR 


the Voyage, or makes it not worth 
while, or worth the Freight, to 
_ Purſue it. | 
know, that of late times, the 
privilege of abandoning has been 
reſtrai for fear of letting in 
Frauds. nd the Merchant 
can not elec to turn, what at 
the time when it happened, was 
in it's Nature, but an Average 
into a total Loſs, by abandoning. 
But there is no danger 252 ra 
in the preſent Caſe. e iy 
was total at the time it happened. 
The Chief Tuſtice then reca- 
pitulated the other circumſtances 
of the Caſe :. and concluded, after 
remarking on them. 


ug 
$ 


CAPTURE: and the Right 
which the Owner had, after the 
Voyage defeated to obtain Reſtitu- 
tion of the Ship and Cargo, pay- 
ing great Salvage to the Recap- 
tor, might be abandoned to the 
Inſurers after ſhe was brought 


into Milford Haven. 


PosTEA to the PLAINTIFF 
in both Cauſes. See the ſame 
Caſe * in a Cullection which con- 
tains Statutes reſpecting Naviga- 
tion and Commerce "Now 28 E. 


G: III. 1774. 
nd bs Caſes, = 106. 


III. 
a 
& M. to14 G. 


And 


te 


Nor x to pay after Death of B. EY? 


20 ynnecellarily on the Record, and as the Verdict was 


ec entire, without diſtinguiſhing the other Count, which 


c was general on an inſimul computaſſet (on theſe reaſons 


© as it may be preſumed), the other Judges were 
« clear that the Verdict could not aid the Note: but 


that, if bad on the Statute, it muſt remain unremedied 


177 


v. Cunningham 
n Pro 


Seth, 2. art, g. 


« by the Verdict. They thought it good, and Judge- 


85 meat was for the Plaintiff. 


* On Error from C. B. Note to pay to A. or order, fix 
te Weeks after che Death of the Defendant's F aches. for 
© yalue received, was held a good Note: for that there 
er was no contingency whereby it might never become 
4 payable, but only the time of payment was uncertain ; 
* which is the Caſe of all Bills payable at ſo many days 
< after Sight. In Communi Banco, it held three Argu- 


„ ments, 


n 


And nn another great This was a VALVED Policy > 


Cauſe came before the Court, which 
<vas on a ſpecial Caſe reſerved at 
Guildhall from the Sittings there, 
before Lord MansFIELD, after 
Michaelmas Term, 1760, on an 
Inſurance of a Ship called the 
Selby, from heres or Mary- 
land to London, and of Goods and 
Merchandize therein, until ſbe 
ſhall haue moored at Anchor twenty- 
four Hours, 


and on a Special Caſe it ap- 
Fed to 
That the Ship, after quitting 
ber Port of Departure, was taken 
by a French Privateer : that at 
the time of the Capture, ſhe bad nine 
Men on board, of whom the Cap- 
— of the Enemy's Ship tpok out 
efides the Caftain, Having 
= the Mate and one Man; and 
put @ Prize Mafer and *_ 
ö en 


2 Str. 1217» 
M. 18 Geo. II. 
Codke Vs y 
Coleran, 


Hamilton v. 
Mendes, 2 Burr. 
1193. Parker's, 
Le $3. 1. 427» 


'To pay within two Months after 4 certain Ship ſhould 
be paid off. 

& ments, and was adjudged good, by a ſolemn Reſolu- 

< tion, delivered by Lord Chief Juſtice WIL LEV. 


= 


« 80 a Note payable to A. when he ſhall come of 
« Age, which will be 12 June 1750: for it is pay- 
« able, at all Events, on 12 June 19503 and the com- 
« ing of Age, is not a condition, but a circumſtance: 
ce here the Reaſon is clear and ſatisfactory. It may 
s not be ſo eaſy to xeconcile the Caſe with the 
te Principle, where, according to a very ſhort and early 
© Note of an eminent Reporter, it appears to have been 
ce held, that a promiſſory Note to be paid within two 
ce Months after a certain Ship ſhould be paid off, was 
** g9pd. 


* The only Cauſe there aſſigned is, that the paying 
« off a Ship is a thing of a public Nature, which indeed 
« eſtabliſhes the Notoriety of it, when it ſhall happen: 
<« but there is ſtill the want of Aſſurance that it ever will 
* happen; for the Ship and Crew may periſh. I know 


©« not 
2 


r 


Men en board to carry her to Plymouth, where ſhe arrived, 
' France, fourteen Days after her Recapture : 

That SEVENTEEN Dars after, the Day of ber Arrival being the 
he was retaken Ly an. Engliſh . Sixth / June, 
Man «of _ who * ber into 


That 


The ſame Caſe as the Precedent, 


ec not that any ſubſequent Caſe has been decided on the 
te ſame Principles, except the following: 


On an Action upon à Note, in the following 
ce Form: I promiſe to pay Mr. James Lewis, Eleven 
&* Pounds, at the Payment of the Ship Devonſhire, for 


& value received. 


te In this Caſe, Hardwicke, Chief Juſtice, is repre- 


4 ſented to have ſaid, as to the Contingency of the Pay- 


179 


Lewis v. Orde, 
Sittings at 
Middleſex. 

o Geo. II, 
Dia. T. and 
Comm. 2&@t. 


28 


e ment, the ſubſequent Act of the payment of the 


7: "8 Ship makes it certain: and therefore, though not a 


&« Lien 


That the Plaintiff living at Hull, 
informed of what had happened to 
his Ship the Selby, wrote, on the 
23d of June, to his Agent in Lon- 
don, to acquaint the Defendant, 
that the Plaintiff did, from thence- 
forth, ABANDON to him his In- 
tere/t in the ſaid Ship. That the 
Defendant, on being /o acquainted, 
ſaid, he did not think himſelf 
bound to take to 2 Sni: 
but was ready to pay the Salvage, 
and all other Lofſes and Charges 
that the Plaintiff ſuſtained by the 
Capture. | 

It was admitted on the ſpecial 
Caſe, that the Ship and Cargo 
Suſtained no damage by the Cap- 
ture. 

On this, the Queſtion ſubmitted 


to the Court was, whether the 


Plaintiff, ox the jaid 26th Day of ſequent Event, 


June, had a Right to AAN Don, 


NZ 


Tor Al Loſs? 


. * 


2 | 


and hath a Right to recover for a 


— 


Lord MANSFIELD, in deliver- 
ing the Reſolution of the Court, 


after flating the Caſe as ſettled, the 


general Queſtion, and the pornts 
made by Counſel, firſt admitted this 
a total Loſs by the Capture: but 
that on the Recapture it would de- 
fend on circumſtances, whether 
that total ſhould not be converted 
into an Average Loſs. That in 
point of Fat, the Leſi, in this 
Caſe, was ſo converted by the Re- 


capture: and thus the whole was 


brou:ht to the laſt Point, whether 
the Loſs having teen once total, a 
Right veſted in the inſured to re- 
cover the whole by abandoning, 
Jo as it could never after be deveſt- 
ed or taken from him by any /ub- 


On 


Diſtincgion. 


Lies ab initio, yet became ſufficiently ſo, and within 
< the Statute, by the Fact happening after. It is not 
« like the Caſe of Jocelyn and Laſerre, where it was 
> held, that a Bill of Exchange, - payable out of a par- 
e ticular Fund for growing Subſiſtence, was not within 
< the Statute, I think, therefore, the Declaration is 


« proper enough: but you may make your objection 


* in Arreſt of Judgement ; 


2 Record. 


eons 


for this will appear on the 


cc It 


# 


On this 2 Chief Juſtice thus 
expreſſed bimſelf : 

T, 2 22 Demand is for 
an Indemnity. His Action then 
mu be founded uton the Nature 
of his Damnification, as it really 
is at the time of the Aion brought. 
It is repugnant, upon a Contract 
of Indemnity, to recover as for a 
total Loſs, when the final Event 
has decided, that the Damnifica- 
tion, in truth, is an Average, or 
perhaps no loſs at all. 

Whatever undoes the Damnifica- 
tion, in whole or in part, muſt 
operate upon the Indemnity in the 
ſame degree. Ut is @ Contradic- 
tion in Terms to bring an Action 
for Indemnity, when upon the 
awhole Event, no Damage bas been 
Juflained. | g 

This Reaſon is*ſo much founded 
in ſenſe and the Nature of the 
Thing that the Common Law of 
England adopts it; (though inclined 
to ftrifineſs). The Tenant is 
obliged to indemnify his Landlord 
from Waſte: but if the Tenant 


3 


#* Sublata Cauſã tollitur effectus. 


de or ſuffer waſte to be done in 
Houſes, yet if he repair before any 
Action brought, there lies no Ac- 
tion of waſte againſt him: But 
be can not plead non fecit vaſtum, 
but the Special Matter. The 
Special Matter ſhews, that the In- 
jury being repaired before the 
Aion brought, the Plaintiff had no 
Cauſe of Aion; And whatever 
takes away the Cauſe takes away 
the Action. 

Suppoſe a Surety ſued to Judge- 
ment : and 8 before an 
Action brought, the Principal pays 
the Debt and Cofts, and procures 
fatisfa4ion ts be acknowledged on 
Record: the ſurety can have no 
Aion for Indemnity ; becauſe he 
is indemnified before any Action 
brought. If the Demand or Cauſe 
Action does not ſubfift at the time 
the Action is brought, the having 
exiſied at any former time will te 
of no Avail, f 

But in the preſent Caſe, the No- 
tion of a veſted Right in the Plain- 
tiff to fue as for a total Loſs before 


tbe 


The Words, Onpzn or BEAR IR, held no! neceſſary. 


* It does not appear, that any Motion afterwards 


te was made to bring this point to a more ſolemn De- 


5 termination. 


© In this Caſe, there was another Point on . 
« the Judge gave his Opinion, The Note being wich- 
« out the Words © Grder,” or © Bearer,” he ſaid, 


<* he remembered a Caſe where it was held on Demur- 


< rer, that a Note within the Statute need not be in 


< terms ſo payable. 


ce I pro- 


the Recapture, is fictitious only, 
and not founded in Truth. - For 
the injured is not obliged to atan- 
don in any Caſe: He bas an Elec- 
tion, No Right can weſt as for a 
total Loſs, till be has made that 
Election. He can not elect tefore 
Advice is received of the Loſs : 
and if the Advice ſbeaus the Peril 
ro be over, and theThing in ſafety, 
he can not ele at all; becauſe he 
has no right to abandon when the 
Thing is ſafe. ' 

Weiters upon the Marine Law 
are apt to embaraſs General Prin- 
ciples with the poſitive Regulations 
of their Country: but they ſeem all 
- to agree, that if the T hing is re- 

covered before 'rhe Money paid, 
the Inſurea can only be entitled ac- 
cording to the final Event. 

After citing Riccius for the 
Sentiment of the foreign Turiſts, 
his Lordſhip thus proceeds : 

In the Cafe of Spencer v. Franco, 
though upon a Wager-Policy, the 
Loſs was held not. to be total, after 


the Return of the Ship, "On. 


Frederic in /afety, though ſhe had 
been ſeized and long kept by the 
King of Spain in a time of actual 
War. 


In the Caſe of Pole v. Fitz- 
rald, though upon a Wager-Po- 
icy, the Majority of the Judge: 
and the Houſe of Lords, held there 
was no total Loſs, the Ship bau- 
ing been reſtored Lefore the End of 
Four Months. 

The preſent Attempt is the firſt 
that ever was made to charge the 
Inſurer as for a total Loſs, upon ax 
Intereſt Policy after the T hing was 
recovered; And it is ſaid, the 
Judgement in the Caſe of Gols v. 
Withers, gave riſe to it. 

It is admitted, that Caſe was no 
way fimilar. Before that Aion 


was brought, the whole Ship and 


Cargo were literally loſt : At the 
time of the offer to abandon, a fourth 
of the Cargo had been thrown over- 

ard; the Voyage wwas entirely 


loſt ; the Remainder of the Cargo 


war Fiſh periſbing; and of no 
Value at Milford Haven, * 
3 5 f 


Before Lord 
Hardwicke at 
Guildball in 
1735 · 

Caſes in Dom, 


Proc. Wedn. 
13 Feb. 1754 


71108 120 8 hr WKY of whether, 


 * I promiſe 10 pay to W. 100 l. in three Months after 
" Date, value received of the Premiſſes in Roſemary Lane, 
© Jardin the Poſſeſſion of T. R. 927 


On Demurrer, the court clearly held this to be 
7 a promiſſory Note within 3 & 4 Ann. c. 9. 


Error on Judgement in C. B., in Caſe, upon a pro- 


miſſory Note, entered into by A. to pay fo much 


— 
e * 


* 


to B. 
cc for 


the Ship was brought in ; the Ship 
fo frattered as to want great and 
expunfive Repairs; the Salvage 
one Half, and the Inſurer, did 
not engage to be at any expence; 
it did not appear that it was worth 
white to try to ſave any thing, 

But it is ſaid, though the Caſe 


was entirely different, ſome part of 


the reaſoning warranted the Pro- 
poſition now inferred by the Plain- 
tiff from it. \ 

The great Principle relied upon 
ewas, that, as between the In- 
furer and the Inſured, the Contract 
being an Indemnity, the Truth of 
the Fact o gbt to beregarded + and 
therefore, there might" be à total 
Lofs by a Capture which could not 
oferate a change of property. And 
a Recapture fhou!d not relate by 
Fifion, (like the Roman Jus 
Poſthminii) as if the Capture had 
ne x er happened, unleſs the Loſs was 
in Truth recovered. i 
: This reaſoning proved, & con- 
verſo, that if the Thing in Truth 
was ſafe, 0 artificial reaſoning 
ſpall be - al.owed to ſet up a total 
The Words guoted at the Bar 
were certain y uſed, that there is 
#0 Book, antient or modern; which 
Wees nct ſay, — that in Caſe of a 
Ship being taken, the Inſured 


3 


8 


may demand as for a total Loſs, 
and ABANDON. But the Pro- 
foſition WAs applied to the Subje 
Matter and 1s certainly true, 
provided the Capture, or the total 
Loſs occafioned thereby, cox rix us 
to the time of abandoning and 
bringing the Action. 

The Caſe then before the Court 
did not make it neceſſary to ſpecify 
all the reſirifions, 

From the way of Reaſoning, 
(then uſed as reſulting from the 
circumſtances of that Caſe), it did 
by no means'follow, that if the 
Ship and Cargo had, by the Re- 
capture, been krought ſafe to the 
Port of Delivery, without having 
ſuſtained any damage at all, that 
the Inſured might abandon. 

But without davelling longer 
upon Principles or Authorities, the 
Conſequences of the preſent Queſtion 
are decifive. Ii is impoſſibie that 
any man ſhould defire to abandon in 
a caſe circumſtanced like the preſent, 
but for one of tewo Reaſons ; either 
that he has overvalued, or the Mar- 
het bas fallen below it's original 
Price. The only Reaſons which 


can make it the Intereſt of the party 
to defire, are concliſiue againſt al- 
lowing it. 

It is unjuft to turn the Fall of 
the Market againſt the Inſurer, 


WWE 


equally good and negotiable, at if for value 
7 . the Party. 


received by 


e for a Debt due from C. to the ſaid B. Andit was 


© objefted, that this not being for value received, was 


e not within the Statute : and primd facie, the Debt of 


te another is no conſideration to raiſe a promiſe. But 


te the Court held it to be within the Statute; being an 


e abſolute promiſe, and every way as negotiable as if 


« jt had been for value received. - 


— 


3 


ce But, 


— 


who has no concern in it, and 
could never gain any thing by it's 
riſe. . And an overvaluation 7s 
contrary to the general Policy of the 
Marine Law; contrary to the 
Spirit of the Ad of 19 G. II. a 
temptation to Fraud, and a ſource 
of 'preat Aluſe : Therefore no man 

ſhould te allowed to avail bimſelf 
of having overvalued. 

The Inſurer, ujon the Marine 
Law, ought never to pay leſs 


upon a Contradt of Indemnity than 


the Value of the Loſs: and the 
Inſured engt never to gain more. 
Therefore, if there was occaſion to 
reſort to that Argument, the Conſe- 
quences of the Determination would 
alone be ſufficient upon the preſent 


occaſion. 


But upon Principles, this Action 


could not be maintained as for a 
total Loſs if the Queſtion was to 
be judged by the ſtricteſt Rules of 
Common Law: much leſs can it be 
ſupported for a total Loſs, as the 
Dueftion ought to be decided by the 
large Principles of the Marine 
Law, according to the ſubſtantial 
Intent of the Contra, and the 
real Truth of the Fat, 


N 4 


The daily Negociations and Pro- 
perty of Merchants, ought not to de- 
fend upon Subtilties and Niceties: 
but upon Rules eafily learned and 
eafily retained, becauſe they are the 
Dictates of common Senſe, drawn 
from the Truth of the Caſe. . 

If the Queſtion is to depend upon 
the Fact, every Man can judge FA 
the Nature of the Loſs before the 
Money is paid: but if it is to de- 
fend upon ſpeculative Refinements, 
from the Law of Nations, and the 
Roman Jus Poſtliminii, concerning 
the Change and reweſting of Pro- 
ferty, no wonder Merchants are at 
4 loſs, when Doctors bave differed 
ufon the Subject from the Begin- 
ning, ard are not yet agreed. 

To obviate too large an inference 
being drawn from this Determina- 
tion, I defire it may be underſtood, 
that the Point bere determined is, 
that the Plaintiff, ipen a Policy, 
can only recover an Indemnity ac- 
cording to the Nature of his Caſe 
at the time of the Action brought, 
or, at moſt, at the time of bis offer 
to abandon. 


Me give no opinion how it woutd | 


be in Caſe the Ship or Goods be 
| reſtored 


3 © 
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Str, 264. 
Popplewell v. 
Wilſon, Hil. 
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ningham, 5 2. 
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Cunningham, 
8 IL 14. | 


2 Burr. 
Manſ. 1167. 
E. 1 G. III. 


Otherwiſe, where conditional, 


But, I promiſe to pay to T. S. gol. if T. S. doth not 
& pay it within fix Weeks, was held bad, on Motion in 


« Arreſt of Judgement, becauſe the Drawer was not 


ce the original Debtor, but might be a Debtor on a 


« Contingency. 


< But where the Note is jointly and ſeverally, or 


even jointly or ſeverally, this is well on a ſeparate 


* Action againſt either, no leſs than on a joint Action. 


« And 


A 


reſtored in ſafety, BeTWEEN the 
offer to abandon, and the Action 
brought ; or BETWEEN the Com- 
men.ement of the Action and the 
Verdi. And, particularly, I de- 


fare that no inference may be drawn, 


that in caſe the Ship or Goods 
ſhould be reſtored after the Money 
paid as for a total Loſs, the Inſurer 
could compel the Inſured to refund the 
Money, and take the Ship or Goods. 


bat Caſe is totally „ bi 4 the 


preſent ; and depends throughout up- 
on different reaſons and principles. 

ere the Event had fixed the 
Loſs to be an Average ox Lx be- 
fore the Aion brought, before 
the offer to abandon, and before the 
Plaintiff bad notice of any Accident: 
conſequently, before he could make 
an Election. 

Therefore, under theſe circum- 
ftances, we are of opinion, that be 
cannot recover for a total, but for 
an AveRace Loſs only, | the 
Quantity of which is eftimated and 
ajcertained by the Jury. 

And in the Caſe of Lewis and 
another v. Rucker, 7s a perſpicu- 
ous and full elucidation of the Na- 


1 


ture and effect. of 4 VALUED 
Policy. 

The Caſe was on a Pol ic 
upon Goods aboard the Vrow Mar- 
tha, at and from St. Thomas's 
Iſland te Hamburgh, from the 
Loading az the ſaid Iſland, till the 
Ship ſhould arrive and land the 
Goods. at Hamburgh. 

T he Goods ( confiting of Sugars, 
Coffee, and Indigo) were valued, 
the clayed Sugars at zol. per 


Hog ſhead, and the Muſcovado at © 


20 l. They were warranted free 
from Average under 5 per Cent. 
In the Courſe of the Voyage, the 
Sea Water got in: and when the 
Ship arrived at Hamburgh, it 
appeared that every Hog ſhead of 
Sugar was damaged. 'The Da- 
mage made it neceſſary to ſell im- 
mediately; they were accordingly 
fold: the difference between the 
Price which they brought, by rea- 
ſon of the Damage, and that which 


they might then haue brought at 


Hamburgh, if /ound, was as 201. 
8s. 8d. per Hogſbead, to 231. 
78. 8 d. | g | 


The 


cc 


ec 


\ 


Where ſeparate Afion good; and of Form in declaring. - 


And accordingly, on Ex ROR from the Common 
* PLEAs, on Action upon a PromissoRy NoTz made 
155 by two, who jointly or ſeverally, promiſed to pay: 
« And in that Form the Plaintiff had declared againſt 
the Defendant : | | 


„Mr. Hood argued for the Plaintiff in Error, that 
te jt was not ſufficiently alleged that he had ever pro- 
s miſed to pay the Note in Queſtion; and cited a 
“ Caſe where this very Point had been made, and had 
te prevailed. — 1 


© That was the Caſe of Butler and Maliſſey, where 
ce upon a promiſſory Note the Plaintiff ſet forth that 
te the Defendant and another, conjunctim vel diviſim, 


e promiſed to pay. On this there was a DEMURRER : 
cc and, 


The Defendant paid Money 
into Court on the like proportion 
of the ſum at which the ſugars 
were valued in the Policy, as the 
Price the damaged ſugars bore to 
the Sound at the ort of Deli- 

very. The, only Queſtion at the 
Trial was, by what meaſure or 
rule the Damage, under all the 
circumſtances of this caſe, ought 
to be eflimated. 


the time of the Inſurance ſugars 
were worth, at London and 


The. Plaintiff f rs that at 
nju 


Hamburgh, 35 l. a Hogſhead. Fe 


That the Price having ſunk, on 
the Expectation of a Peace, or- 
ders had been ſent, befare the Ar- 
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Rees v. Abbot. 
Cowp. $32. 
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rival of the Goods at Hamburgh, 


and before notice of the Damage 
to houſe and keep the ſugars ti 


the Price ſbould riſe above zo l. 
the Hoghhead. 


t in Fatt ſu- 
gars did riſe 251. per Cent. 


and it was contended that this 


conſequential difference in the 
produce, ariſing from the Nece 


of Sale, ought to be included in 


the Th n fund by 

e Tu agreeably to 
the Bd. ts Eftimate, _ 
the proportion of the actual. Dif- 
erence between ſound ſugars and 
theſe damaged ſugars, when ſold, 
at the Port of Delivery, to the 
J. alue inſur ed. Bo 


On 


186 eus Rule on digjunftive Propoſitions. Cauſe 


« and, per Parker, Chief Juſtice, the Plaintiff might 
© have brought it againſt either or both, for he had b 
« his Election. If the Action had been againſt both, I . 
< he (ould have declared as he now does; but that wh 4 
te is not right in the Action againſt one only. For he te fot 
e ſhould have declared generally, that this Defendant W 
„ by his Note promiſed to pay, and a ſeveral Note by « de 
« two would —5 been good Evidence. As where 
=” Ri are ſeveral Obligors, and one only is ſued, no 
e mention is made in the Declaration of the other 
'« Obligors. He that ſpeaks in the disjunctive ſays 
te true, if either member of the digjunive be verified ; 
« whereas he that ſpeaks in the conjuꝑctive, affirms 


« both parts to be true. 


« The Plaintiff, in that Cafe, had leave to diſcon- 
« tinue, on payment of Coſts. | 
« He 

F247 ; 

— — | 

f 


On this the Plaintiff moved a To this the Anfwer, rect nized 
new Trial. by the Gurt, was, that the dif- 


- 
— = <p <p__— yy —-—ẽũ U 5 


To this there were two Ob- ferent Meaſure y Value in the © 


petlions taken. f 

. that this was altering 
the Meaſure Damages, in the 
© of a partial Loſs, from 
what would have been the mea- 
ſure in the Caſe of a total Loſs. 
Fer then the f wrxm Coft, or Va- 
Tue in the Puli, muft have 
been paid, *. 


two inſtances ariſes from the Na- 
ture of the Thing. 

ere there is atatal Loſs, no 
meaſure. can be taken but the 
prime Cyft, to aſcertain the Da- 
mages, aud he thus fulfills his 
Contract of Indemnity : he pays 
the Value of the thing he inſures, 


ſuch as it was, at the Quiſet, He 


has 


ſpoiled, as one hogſhead out of 2 


Cauſe of Aion required to be averred with ſuſſicient 
Certainty. | 
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« He alſo cited the Caſe of Ovington v. Neale, which 285. $19. 


« was much ſtronger, to the ſame purpoſe :: for that was 
upon Error from the Common Pleas, after Judgement 
« for the Plaintiff, who had declared upon a promiſſory 
e Note, by which, as in the principal Caſe, the Defen- 
te dant and A. B. conjundtim aut ſeparatim promiſed. 


And there, by the Court, by the preſent Decla- 
cc ration, he only ſays he has this or ſome other Cauſe 


&« of Action : and Judgement was reverſed, for want 


M. 2 G. II. 


te of the Plaintiff's ſhewing a Title to bring a ſeparate 8 


« Action againſt one of the Makers of the Note. 


«Lord 


=. 


has no concern in the ſubſequent completed, and thewhole Damage 
Falue; and ſo it is if part be known. And whether the Price 


utterly loſt; the prime C3ft is the there be high or low, the Differ=. 


meaſure for that part. ence between that price for the 

Hut if part of the Cargo, ca- damaged, compared with found 
pable of a diſtindt valuation, as (Goods, equally fixes the propor- 
being an entire individual, le tYionate deteriation ; and as the 
ured would pay the whole prime 
, if the Thing be wholly loſt, 


ten, no meaſure can be taken Coſt 


from the prime Coft to aſcertain - ſo if 1t be only a third, fourth, or 


ſuch damage. If you can fix, fifth worſe, he pays a third, 
whether py J a third, a yoni agg, or fifth of the value of 
or a fifth worſe, you aſcertain ' the Goods jo ESL pro- 
the Damage by a rule mathe- er n on the Value inſured; 


matical certainty. And here the that is, if they are one ſeventh ls 


port of Outſet can be no Guide, ſaleable than ſound Goods, 

but on account of the ſublequent pays on 301. fer inflance, prime 

atlual depretiation it muſt be de- Gf inſured, one ſeventh, or 

cided by the Price at the Port of 31. 28. 1o0d.z _ 

Delivery, where the Voyage is The ſecond oljection was fro 
DB; 


= 
its. - 
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In Afion againſt own Declaration beld good that two, 
Jointly ox ſeverally promiſed. 


Lord MansFitLp. If or is to be underſtood as a 
** gigjunctive, who is to elect whether the Note ſhall 
te be joint or ſeveral ? Certainly the perſon to whom 
te it is payable. If ſo, the Plaintiff has made his 
tt Election. But or in this Caſe is ſynonimous to and. 


« They both promiſe that they or one of them ſhall 


* pay: then both and each is liable in ſolidum. The 


19 Geo. II. 
c. 37. v. ſupra. 


ae N ature of the tranſaction forces this conſtruction. 
It is ſaid that Judges ſhould be aftute in furtherance 


« of right, and the means of recovering it. And 


e therefore one is aſhamed to ſee either hitch or hang 


c upon pins or particles, contrary to the true manifeſt 


te meaning of the Contract. 1 
| « And 


a—_—_ ” — 


its being a valued Policy: and be taken that the value was ſo 
it was attempted to be argued, fixed as that the inſured meant 
that a valued was equivalent to only to have an Indemnity. 
a wager Policy, and that there- 115 it be undervalued, the 
fore there could be no Average Merchant himſelf flands Inſurer 
Loſs, the Value being fiftitious. of the ſurplus : if much over- 
To this the Anſwer 1 valued, it muſt be done with a 
by the Deciſion of the Court was, fraudulent view ; either to gain 
that a valued Policy is not a contrary to the Statute againſt 
wager Policy, or like, © Intereſt a" or with ſome View to u 
or no Intereſt.” F it were, fraudu 
it would be void by the Statute. never ſuffer the 
But that the only effect of the Ju- inſured to plead, that he has 
luation 1s fixing e Amount of gooey overvalued, or that his 
the prime Coſt, juft as if the Interęſt was a Trifle only. 
Parties admitted it at the Trial: That it is ſettled, that upon 
but that in every argument, and valued Policies the b 


therefore, wi 


for every other purpoſe, it muſt need only prove ſome Intereſt, ts 
| 5 ; ta 


lent Laſs The Court, , 


That bad it been bad, it ſhould have been pleaded is 


Abatement. | 


% And BuLLER, Juſtice, ſaid, if che Note had been 


0 4 joint Note only, not a joint and ſeparate Note, 


te the Defendant could only have pleaded in abate- 


« ment; it would not have been error. 


— 


tate it out of the Statute; be- 
cauſe the adverſe party has ad- 
mitted the Value, and if more 
was required the agreed Valua- 
tion would ſignify nothing. But 
if it ſhould come out in proof that 
a Man had inſured 20001.. and 
had Intereſt on board to the Va- 
lue of a Cable only, there never 
has been, and I believe there 
never will be, a Determination 
that by ſuch an Evaſion the Af 
2 Parliament may be defeat- 


That there are many conve- 

niences from _—_— valued Po- 
licies : but where they are uſed 
merely as a Cover to a Wager, 
they would be conſidered accord- 
ingly, 
55 the effect of a Valuation 
is. only fixing, concluſtvely, the 
prime  Coft : which in an open 
Policy, muſt te proved; in a 
valued one, is agreed. 

That to argue there can be no 
Adjuſtment of an average Loſs 


upon a valued Policy, is in this 


inſtance direttly 11 7 the Terms 
E 


of the Policy itſelf : that being 


expreſcly ſubject to Average, if 


the Loſs upon ſugars exceed 5 
per Cent. 

| That the Difference between 
the Price the damaged Goods 
atiually produce, ana the prime 
Coft (or Value in the Policy) can- 
not be the Rule, as it was con- 
tended it ought to be : for that 
this would involve the Under- 


writer in the Riſe or Fall of the 
Market; ſubjeft him in ſome 


2 to pay : aſtly more than the 
2 


ofs ; in others, deprive the in- 
Jured of any J., fee though 
there was a Loſs, © 
On the other Ground, from 
the Fs ng circumſtances of 
the Caſe for making up the zol. 
valued in the Policy, becauſe it 
ears the ſugars would have 
old for that, if the Damage 


om the ſea water had not made 


an immediate ſale neceſſary, — 
His 1 np delrvered the 
opinion of the Court, that the 
Fury rightly diſregarded this cir- 
cumſlance, and properly went on 
the general Nature 64 the Con- 


traci. A Contratt that the Goods © 


ſhall come jafe into the Port of 
Delivery; or otherwiſe ta in- 
demnify the Plaintif to the 
Amount of the prime Coft or Va- 
lue in the Policy. If they ar- 
rive, but leſſ:ned in Value through 
Damages at ſea, the Nature 77 
a Cotraft of Indemnity ſpeaks 
demonſtratively that the Aer. 
chant muſt be put in the ſame 
Condition ( Relation being had to 
the prime Coft or Value in the 
Policy) in whith he would have 
been, if the Goods had arrived 
free from 33 3 that. is, 

being paid ſuch proportion or 


aliquot part of the prime coſt 
or value in the Policy as corre- 
fonds with the eee or 
iminution in 

Value 


aliquot part of the 


The 


rr . 
—— — — —— 2— 8 


— mn, re I es ——eti— r ˖» 
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. 


Ld Raym. 724. 


Cunning. 309. 
+Cunning. 317. 


Note not gocd where other Things were blended with Pay- 
ment of Money. 


. « The Court held in Error from C. B. that a Note 


« to deliver up bor ſes and a wharf, and to pay money at 


we particular day, could not be counted on as a good 


« Note within the Statute : and therefore reverſed the 


„Judgement. 


— 


8 PIs 


« A Note 


Value 5 N by the Damage. 


That the Duty accrued upon the 
Ship's e and landing her 
C::rgo at the Port of Delivery. 
The inſured had then a right to 
demand. ſatisfaflion. The Ad- 
1u/iment never could depend upon 
Future Events or Speculations. 
.. That if theſe were to be re- 
.garded, it would be produtitue of 
the greatef{ inconvenience and in- 
juffce, aud that the Right and 
Meaſure of fatisfattion which 
accrued at the landing being in- 
capable of variation from jub/e- 
quent Contingencies, it appeared 
as plain as any Propoſition in 
Euclid that the Rule by which 
the Fury had gone was the right 
meaſure. 

* A Merchant inſures his Goods 
from London to Sallee, and 
there to be landed. The Fattor, 
on his Arrival, ſells the Cargo 
on 3 2 unlading the 

p and the er agrees jor 
it ob to the Port 0 V — 
nice. Before ſbe breaks Ground, 
the Ship takes fire. Held that 
the aſſured and Buyer are ab- 
ſolutely without Remedy : for the 
Property of the Goods becoming 
changed, and Freight being con- 
af” 2 neg, * e ee 
to a diſcharge of the | 
landing of the Goods, 7. * 


In ies Weng! on a Po- 
cy of Inſurance of a Ship, it ap- 
pr gl 15 Evidence that the Sho 
was condemned by Proceſs of 
Law, and ſeixed ly this ſen- 
tence the Property and awner- 
ſhip are defiroyed, and there is no 
remedy on this Policy of Inſu- 
hays” d it ſeems, by the Caſe of 

+ And it ſeems, 7 e 
Grant v. Innes, that ey 
mium may be injured as well as 
the Ship and Freight, under a 
general Inſurance on Ship and 
Freight. | | 

$ If an Inſurance is made on- a 
Ship genera:ly, and the Name of 
the Ship expreſſed, according to 
the ſaid Policy of Inſurance, 
upon the Keel of the Ship of ſuch 
a Burthen, this ary docs 
not extend to the Goods when the 
Ship only is named. 

1 Goods inſured; and Ship diſ- 
abled : the Goods ue into a Boat 


or Lighter, which afterwards is 


found to be an Enemy's Ship, and 

ſeized, the Injurers ſball anjwer : 

it being a Loſs incurred wana 

hide under the Neceſſity of the 
Moment. 

Policy of Aſſurance to warrant 

a Ship for twelve Months. The 


Ship did periſh within the time of 


twelve Months reckoned by the 


Calendar, but not within twelve 


Months, 


. 


a 


Note; ſigning not neceſſary. 


4 


A Note alledged to have been written by the 


* Defendant needs not to 


be averred to have been 


« ſigned by him: for it might be —I, A. B. promiſe to 
pay; vhich would be as valid as, I promiſe 0 pay : 


« ſigned A. B. 


8 — — 


cc It 
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Months, accounting twenty-eight 
Days to the Months. This Evidence 
beld not ſufficient to maintain the 
Aion, and that the Policy was 
&iſcharged. 

This was cited in Sir Wol- 
laſton Dexie's Caſe (on the corre 


putation of time under the ſtatute 


of Ufury) in the 29 Eliz. and /o 


far as 1 have yet obſerved, it is 


the oldeſt reference in our Books to 
an Obligation in the Nature of a 
Policy of Aſſurance. And the 
more remarkable, as the very term 
is uſed ; fo that the Cuſtom of ſuch 
undertakings ſeems by that time to 
hawe been pretty well ſettied. And 
it is ſaid the Inſurers in this Coun- 
try ufed to meet, before the buiid- 
ing of the Royal Exchange, at 
an Houſe fituate where Lombard- 
ſtreet now is, and called the Pawn- 
houſe, or Lombard; - /o that it is 
probable both Bills of Exchange 
and theſe Policies wwere derived to 
us from theſe Refugees from Lom- 
bardy, About the year 1719, the 
Royal Exchange Af.rance Com- 
pany, eriginalh patronized by 


Lord Onſlow, and that of the fi 


London Affurance 4y Lord Chet- 
wynd, avere inſtituted : and an aid 
of 600,0001. having been offered 


to Government, if they ſhould ob- 
tain a full and permanent ſanction, 


they were eftabliſhed by Ae of 
Parliament in the Year already 


— 


mentioned: and by the laſt Clauſe 
the Companies are ſubjected to ſpe- 
cific Penalties, if they ſhall lend 
Money to the Crown otherwiſe 
than on Credit of Parliament 
the Prerogative thus wiſely, and 
with a becoming ſpirit, giving its 
concurrence in ſupport of an en- 
tial principle of the Conflitution. 
In ſuch a Country as this the In- 
fiitution could not fail of advancing 
rapidly and wigorouſly to its per- 
fection; ſo that it bas not 
been long” fince werified with re- 
ſpe to its extent of Indemnity 
with us, that they inſure againſt 
Streſs of Weather, Pirates, Ro- 
vers, Rocks, Lightning, almoſt 
every deiriment that can happtn ; 
(there being hardly any misfor- 
tune for which pro viſion is not 
made, either particularly or by 
the general ſcope of a Policy of 
Inſurance :) but with regard to 
their conſtruction and effe&, the 
good | ſenſe and experience of re- 
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Str. 299. 9 
Paſch. . I. 
Taylor v. 
Dobbins, 
Cunningh. 124+ 


6 Geo. I. e. 18. 


1 Leon. 96. 
Cuaningh. 
71. 


Vi. Cunsingh. 
p. 1473 8. 


ſtectable commercial men, with 


the equity, clearneſs, and con 

nancy of a ſeries of judicial deci- 
ons, have concurred to found a 
Hen clear, liberal, ſolid, and 
"comprehenſive, by which the event 
of Queſtions reſpecting mercantile 
Intereſis might generally be fore- 
ſeen /o as to be previouſly adjuſfted 


on ſatisfaffory Grounds, or if 


brought into Litigation ſuch Due/- 
trons 


pe 149+ · 


829. 


* 


* * 
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Delivery of a NoTt good Conſideration. 


e Tt very ſoon came to be ſettled, what at this day 


© when Notes have acquired ſuch extenſive currency 


t and conſequence we can hardly bring ourſelves to 


© ſuppoſe ever could have been doubted, that the 


Delivery of promiſſory Note was a good Conſidera- 


tc ration on which to found an Aſumpfit, the Note 
«being Evidence of a Debt. 


.cc And 


— 


tions are now Terminated with - 
out difficulty, without delay; and 
an Appeal for ſome Years ſcarcely 
in a-fingle inſtance has been made. 
Before wwe take leave of this 
branch of our ſul jet, it appears 
to lay before the Reader 

Jome Caſes which have been de- 
termined on the leading Principles 
intimated in the Outſet. That 
Fraud, either by miſrepreſentation 
Poſitively, or negatively by ſup- 
Men of Truth in the formation 


of the Contract, or by ſubſequent 


mal practice under it, abſolutely 


 forfeits all advantage from the 


ſtipulated Indemnity. | 
1t is hardly requifite to advert 
to the groſs ſpecies of Impoſition 


| 28 by the early writers on 
this 


js head; ſuch as ſending out of 
a decayed Vefſel, painted and dij- 
guiſed, to appear like a new and 
ſound one; or inſuring with know- 
ledge that the ſubje# of the inſu- 
rance is loſt ; or inſuring to a con- 
fiderable Value on Articles of little 


worth, and deſtroying them to 


profit by the Policy. 

And therefore, though an In- 
ſurance ** loſt or not loft” will be 
good, when the party inſuring 
proceeds with good Faith, under 


a real wwant of information as to 
the Event, it auill not avail him 
to have inſerted theſe words, if it 
oppear in Evidence that either di- 
rea.y or by advice he knew, at 
the time, the Ship to have been 
atualiy loſt. | 

And in another Caſe, Holt 
Chief Juſtice obſerved, th.t if 
Goods had been inſured as the 
Goods of an Hamburgher, when 
in fad they were the Goods of a 
Frenchman, at that time anEnemy, 


this inſurance would have been © 


void : and the ſame, it may be ad- 


ded, would be the Caſe if the Inſu- 


rance were on the Goods of a perſon 
lated in the Policy to be of one 
Country, when in Truth he wa- 
of another, though neither at en- 


mity with this: for upon many ac- 


counts it is not the ſame riſque. 
So where a Ship was to go 


under Paſſes not applicable to the 


Name ſhe bore at the time of mak- 


ing the Inſurance, and the Goods 


on board were of the ſubjadts of a 
Country not warramed by the Po- 


licy ; it was by the Chief Juſtice 


admitted that on each of theſe rea- 
Jons the Condition f the Policy 

was not performed. 
And thus the Conceal ment of a 
Fad, 


. 


. ͤ ed Bi. Bd 


PUR c HASE of Note. 


. Aid where a Bill or Note is taken without a 
& precedent Debt, Caſh being given for it or the 
« like, this i conſidered as a ſale of the Bill or Note; 
te but where there is a precedent Debt, the Bill in itſelf 


© ſhall not be payment, unleſs the particular Contract 


c of the Parties, or their fublequent Act make it ſo. 


— 


* ai. 8 
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Fatt material to the Contract (and 
indeed any fad is material which 
the contracting party wiſhes to 
learn, as ſuppoſing it may concern 
him <with reſpect to the tranſaction 
depending,) the ſuf preſſton, there- 
fore, of a Fad, which relates to 
the object of the Policy, either in 
its real or apprehended tendency, 
deflroys ihe Inſurance. 
T. S. had a dou!tful Account of 
of his Ship that was at ſea; 
namely, that a Ship, deſcribed 
like his, was taken. He inſured 
ber without giving any informa- 
tien to the Inſurers, either as to 
the hazard or circumflances which 
might induce him to believe that 
bis ſhip was in great danger, if 
att actually lofts 
The Inſurers bring a Bill for an 
Injunfion, and to be relieved 
| againſt the Inſurance as fraudulent. 
Lord CHancELLOK (Maccles- 
field) :he inſured has not dealt fairly 
wwith the Inſurers in this caſe. He 
ought to ha ve diſcloſcd to them what 
intelligence he bad of the ſhip's being 
in danger, and which might in- 
duce him at leaſt to fear that it was 
loft, though he had no certain ac- 
count of it : for if this had been 


diſcovert, it is impoſſible to think 
they would hace infured at fo ſma'l 
a Premium : but either not at all, 
or on à larger : ſothat the concea!- 
ing of this Intelligence is a Fraud. 
He decreed, therefore, the Po- 
licy to be delivered up with Coſts ; 
but the Premium to be paid back, 
and allowed out of the Cofls. 
And though in that Caſe; no 
Action being at Iſſue, the cautiona 
Protection ſought, could only 
given in a Court of Equity; had 
the Cauſe with theſe circumſtances 


come «0 Trial on the other fide of 


the Hall, the inſurad would have 
there been precluded by the Evi- 
dence of fuch Facts. For where 
a Queſtion is equitable in its Na- 
ture, the ſame Principles of Deci- 
fron fervade all the Courts. 
e next Caſe was an Action at 

Law : and fhews that a Conceal- 
ment of a known or ſuppoſed ha- 
zard will be equally d:ftrufive FA 
the benefit which the inſured mig 
otherwiſe have claimed under the 
Policy, whether the ſubſequent Log; 
be of the ſame Nature with the 
precedent Danger or not. 

On the 25th of Auguſt; 1740, 


5 Defendant underavrote a Policy 


from 


2 P. W. 170. 
Trin. 1723. 


Cunningh. & ut 
© ſupra, art. Is 


Smith V. Fon- 


nereau. 


Hil. 16 G. II. 
2 Str. 1183. 


Cunningh. 
p. 174. 


ConS1DERATION enguirable between the original Parties, 


The Confideration of a Note may be enquired as 
e between the Drawer and the Payee; but generally 
© when the Note has been paſſed in a courſe of pay- 
„ ment, neither want of conſideration, nor fraud in 
” the ebeent, nor ſatisfaction, 5 endorſed 


« on the Note itſelf, can be given in Evidence to de- 


«* feat the Claim of the Holder, to the Value which 


F »„—— 


— ts a 


1725 it 
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from Carolina t Holland. I. 


appeared the Agent for the Plain- 
tiff ha, on the 23d of Augult, 
rezeived a Letter from Cowes, 
dated 21ft of Auguſt, wherein it 
was ſaii—The 12th of this 
Month I was in company with 
the ſhip Davy (the ſhip in Que/- 
tion) at 2 in the Night, loft 


 foght of ber all at once. The Cap- 


 awhen ſhe was taken 


tain ſpoke to me the day be- 
fore, that he was leaky ; and the 
next day we had a hard Gale. 
The Ship, however, continued her 
Voyage till the 19th 4 Auguſt, 
| 2, the Spa- 
dards ; there was no pretence of 
any knowledge of the dual Loſs 
at the time of the Inſurance, which 
was made in conſequence of a Let- 
ter received that day from the 
Plaintiff abroad, dated 27th of 
June before. 

The Chief Juſtice de-lared, 
that as theſe are Contract: upon 
Chance, each party ought to know 
all the circumſtances. And be 
thought it not material that the 
Loſs was not ſuch an one as the 
Letter imported; fer thoſe things 
are ts le confidere4 in the ſituation 


inſured . . 


of them at the time of the Con- 
tract, and not to be judged ly ſub- 
ſequent Events : he therefore thought 
it afirong Caſe for the Defendant, 
and the Fury found accordingly, 

* The Caſe of CARTER v. Bo- 
EHM, was an INSURANCE go- 
verned by the ſame Principles as 
the common Marine Inſurances, 
and therefore proper to be adduced 
under this heal: after remarking 
thoſe points which were pecu-iar to 
it, anc ſhewing that they did not 
affet the general Principles of the 
Decifion., \ © 

This was an Inſurance for one 
year, from the 16th of October, 
1759, to the 16th of October, 


1760, for the Benefit of the Go- 


VERNOR of For MarLBo- 
ROUGH, in the Iſland of Sumatra, 
in the EasT IN DIES. indemnify- 


ing againſt the Event of the Fort 


being taken by a foreign Enemy. 
The ForT was taken by Count 
d' Eſtaign within the year. 

It was in Evidence, that the 
Governor had a real Intereſt, by 
the Value of his Property in the 
Fort, greatly above the. Amount 


T hat 


NoT FARTHER, 


« jt. purports to convey. And this from Principles 
« not only explained in the Books of the Profeſſion, 
but noticed and adopted by the very able Author 
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of Remarks on tbe Influence of | Climate, &c. on Lox». 1781. 


the Eſſence of Commerce that no latent Bar ſhould 
e impeach the Validity of an apparently good transfer 
66 of negotiable Intereſts; otherwiſe they would ſoon 


'« ceaſe to be negotiable, 


— 


ce But 


1 
It 


That he was guilty of no Fault 
in the Loſs of the Fort. 

That it was not a Fort proper 
or deſigned to refit European Ene- 
mies ; but only for Defence againſt 
. the Natives: that the Office of the 
Governor was not military but 
mercantile : and that it was only 
@ ſubordinate Factory to Fort St. 
George, | 

The Caſe farther include two: 
Letters; the firſt dated the 16th of 
September, 1759, which was 
ſent to England, together with 
the Inſirufions for inſuring, and 
ewhbich repreſented that the French 
had, the preceding year, a deſign 
on foot to attempt taking that ſet- 
tlement by ſurprize, and the pro- 
bability of that deſign reviving ; the 
a weakneſs of the Fort; its being badly 
ſupplied with Stores, Arms, and 
Ammunition, and the impracticabi- 
lity of maintaining it in its then ſtate 
againſt an European Enemy. 

The letter, dated the 22d of 
September, 1759, and ſent to his 
Brother by the ſame 3 


confeſſes his being then more afraid 


than formerly, that the French 


ſhould attack and take the ſettle- 
ment, and aſſigns farther in- 
ducements to that opinion from their 
inability of muſtering a Force to re- 
lieve their friends on the Coaſt, ſo 
that rather than remain idle, they 
might pay the Fort a Viſit. 

It was alſo ob jected the Governor 
had not diſcloſed the Condition of 
the Place, Of every thing which 
could differ this Caſe from that of 
a merchant ſhip lying in harbour, 
and inſured for the ſame time in a 
diflant port againſt an hoſtile at- 
tack, | the Queſtion was ultimately 
cleared; for the CourT agreed (on 
fome' or all of the Reaſons ſpeci- 
fied by the Chief Juſtice, among 
which were its being no military 
Fort, and the Governor really in a 
mercantile capacity ; and that even 
the Captain of a Ship was allowed 
to inſure Goods he had on board, or 
his part, if be be a part owner ; 


and the Captain of a Ship, under 


like circumſtances, to inſure his 


Hare; 


B. IV. C. 6. 
; | * N » 427+ 
 %. Manners, Laws, Government, Ec. It is indeed of _ 


eee 
1 


ExczyT10Nn of GaminG SzcuriTES. 


gut to this there is one Exception founded on the 


too zealous Anxiety of the Legiſlature to ſuppreſs 


« an evil excfiſively injurious to Individuals, and 
* frequently a ſource of unſuſpectedd Ruin to their 
& deareſt and beſt deſerving conneCtions z but which, 


e after all the remedy or prevention, rather depends 
& on the Manners, and not on Laws. 


« The Statute, entitled, An 4 for the beiter pre- 
« venting of exceſſive and deceitful Gaming,” enacts that 
46 ll No ES, Bitts, Bonds, Judgements, Mort- 


ce pages, or other ſecurities and conveyances whatſoever, 


« by any perſon or perſons, where the whole, or any 
cc part of the conſideration {hall be for Money, or other 
cc valuable thing won by Gaminc, or for repayment 
& of Money lent or advanced for ſuch purpoſe, ſhall be 
« aiterly void, fraſtrate, and of none effeft, to ALL I- 


& TENTS AND PURPOSES whatſcever. 


. 


— 


Upon 


Ka 


— 2 


fare ; and that on principles of fore the Underwriter truſts : upon 


ic Convenience, little was to 
te apprebended from the Eramfle) 
that they were not warranted to 
Jar the Pol ic x was void upon this 
Accoant, ©: 

It went, therefore, ſolely on the 
Queſtion of Concealment ; and in 
dije: Ning that Queſtion, theſe Prin- 
ciples awere flated by the Chief 
Juſtice ia delivering the Judge- 
ment of the Court. 

InSURANCE #s @ Contra on 


Speculation : the ſpecial Fadi upon 


aubich the Chance of the Contingency 
is to le eflimated, lie moſt cammonly 
in the knowledge of the inſured 
ozly ; to whoſe Repręſentation there- 


Confidence that he does not keep back 
any circumſtance in his knowledge, 
to miſlead the Uderwriter into a 
belief that ſuch circum/tan-e does not 
exiſt, and to induce bim to eſti- 
mate the Riſque as if it did nor. 
The keeping back ſuch circum- 
Hance is a Fraud, and therefore 
the Policy, is void. And although 
the Non-communication S, 
hat pen through Miftake, and not 


through any fraudulent Intention, 
till the Policy is void, for the 


Riſque really run is different from 

the Riſque ungerfiood and intended 

to be run. 

The Policy would be equally 
| waid 


Casz on this Point. 


, Upon a Caſe ſtated at Ni prius, upon an Action 
* brought by the Plaintiff as Indorſae of ſeveral pro- 
* w/oy Notes, it appeared the Notes were given by 
the Defendaat to one John Church, for money by 
5 him knowingly adyanced to the Defendant, to game 
e with at dice. That Church indorſed them to the 
« Plaintiff for a full valuable conſideration ; and that 


19 7 
? 1 


Bo vyer Vs 
Bampton» 
Tr. 14 G. II. 
2 Str. 1155s 


& the Plaintiff had not notice, or was privy to the 


te Notes being given for a gaming purpoſe. 


e Upon this a Queſtion aroſe on the Clauſe of the 
te Statute laſt recited, whether the Plaintiff could main- 
*+ tain this Action againſt the Defendant. And after 
© two Arguments, the Court were of opinion he could 
* not: for that it is making uſe of the ſecurity to 
te ſome intent and purpoſe, if he can pay his debts 


te with it: beſides the evaſion which would take place 


© even where an Indorſee might be privy to the tranſ- 


« ation ; from the difficulty of proving notice. And 


ce though 


void againſt the Underwriter if he 
dove and an Action would 
lie to recover the Premium : as if 
he inſured à ſbip on her Voyage 
ewhich be privately knew' to * 
arrived $ 1 ; | 


The governing Principle is ap- 


| plicable to all ConTracts and 


dealings. 

Goop FaiTE FORBIDS EI- 
THER PARTY, BY CONCEALING 
WHAT HE PRIVATELY KNOWS, 
TO DRAW THE OTHER INTO A 
BARGAIN FROM n 
or THAT FACT, AND HIS BE- 
LIEVING THE CONTRARY. 

But either party may be inno- 
cently filent as to Grounds open to 


O 3 


both to exerciſe their Judgement, 
Aliud eſt celare aliud tacere ; 
neque enim id eſt celare quicquid 
reticeas, ſed cum 1d quod tu ſcias 
id ignorare, emolumenti tui cau- 
ſa, velis eos, quorum interſit id 
ſcire. 

This Definition of Concealment, 
reſtrained to the efficient Moti ves 
and preciſe Subject of any Con- 
tract, will generally hold to make 
it Þ ad oy Ka ** of the Par 
mm is ce of ft 
Thing „„ r 
| There are many Matters as to 
which the Inſured may be innocent- 
ly filent. He need not mention what 
the Underwriter knows, what 


way 


Cic. de Offic, 
L. III. 14s 
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The Caſe continued. 


though it will be ſome inconvenience to an innocent 


© man, yet that will not balance the confiderations ori 
te the other ſide, And it is but the common hazard of 
te taking notes of infants or femmes couvertes. And the 
« Plaintiff is not without his remedy, as he might ſue 
« Church on his Indorſement,  - - + © "1 

* And in this Caſe, notice is taken of the opinion 
e thrown out, extrajudicially, by HoLT, in Huſſey's 
« Caſe, which was on the ſtatute of Charles; which 
ce provides, that if any perſon ſhall play, otherwiſe 
than with and for ready Money, and ſhall loſe any 
« ſum ot thing exceeding the ſum of one hundred 
Pounds, at one time or meeting, upon Ticket or credit, 
te or otherwiſe, and ſhall not pay down the ſame, the 
e party leſing ſhall not be compellable to pay er make good 
* the ſame: BUT the Contract and Contracts for the 


* 
a 


— 


* be came to the Know- 


ledge. Scientia utrinque par 
PARES contrahentes facit. 

He need not mention what the 
Underwriter ought to know; 
what he takes upon himſelf 1h 
knowledge ; or what he waives 
being informed of. 

The Underwriter needs not be 
told general Topics of ſpeculation. 
He is tound to know the Cauſes 
ewhich may occaſſon natural Pe- 
rils; as the difficulty of the Voyage; 
Seaſons; Probabiitty of Li, bi- 
ning; Hurricanes, Earthquakes. 
He is beund to know Caujes of po- 
litical Peril from the Ruptures of 
States, from War, and the va- 
rious 0; erations of tt. | 

If an Underwriter inſures fri- 


wate ſo'ps of War, by ſea and on 


* 


8 


« ſame, 


Jhore, from Ports to Ports, from 
Places to Places, any where; he 
needs not be told the ſecret Enter- 
prizes on which they are deſtined ; 
becauſe he knows ſome expedition 
muſt be in view : and from the 
Nature of his Contract, be waives 
the Information. If be inſures for 
three e. „ he = - be 47 
any circumſl ance which ſhews it 
may be over in two : or if a Voyage 
with Lilerty to deviate, he needs 
not te told what | tends to ſhew 
there auiil be no Deviation. 

Men argue differently from na- 


tural Phenomena, and political : 


Appearances: they have different 
Capacities i ferent Degrees f 
Knowlecge, and different Intel. i- 
gence. Bu the means of Informa- 
tion are open to both each pro- 
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\ 


Or Ion of HoLT. 


& ſame, and for every part thereof, and all and fingular 

« Judgements, Statutes, Recognizances, Mortgages, 
e Conveyances, Aſſurances, Bonds, Bills, Specialties, 
« Promiſes, Covenants, Agreements, and other Acts, 
© Deeds, and Securities whatſoever, which ſhall be ob- 
te tained, made, given, acknowledged, or entered into 
& for ſecurity or ſatisfaction of or for the ſame, or any 
ce part thereof, ſhall be utterly void, and of | none 
c effect, gets | 


<< Tt was holden that by this Clauſe Aſumꝑſit was nb 

© longer maintainable againſt an Acceptor of a Bill 
« drawn for payment of a gaming Debt: but Hor, 
© concurring in this, held it would have been other- 
5 wiſe if the Bill had been aſſigned on good Conſidera+ 
ic tion, and the ſtranger ſo taking it, not being privy to 
« the illegal Contract, had brought the Action. | 
| | „ "i This 


felſes to ad from his own till aud the Poliey, and changing the 
fagacity 5 and therefore neither Riſque underſtood to be ran. 
needs to ommunicate to the other The Court were of opinion, that 
The Reaſon of the Rule which in this Caſe there was no Conceal- 
obliges Parties to diſcloſe, is to ment or Non-communication of 
prevent Fraud, and to encourage any thing which ought to have 
good Faith. It is is adapted to been diſcloſed by the _ : that 
Such Fact: as wary the Nature of . the ſuppoſed probabilities in the 


the Contract, which one privately Letter were Matter of mere general . 


knows, and of which the other is ſpeculation, upon which the Under. 
ignorant. writers, from their local fituation, 


The 2ueſtion, therefore, muſt had even greater opportunity 10 


always te, as intimated in the have formed their Judgement, 
Qutſet, whether there was, under That ne Atta t was in Evidence, 
all the circumſtan es at the time the or hoftile Attempt againſt the Place, 
Policy was un ſerauritten, a fair till long after "the Inſurance pro- 
REPRESENTATION : or a Con- poſed and made. That by inſur- 
CEALMENT 3 fraudulent if de- 


varying materially*the Object of he iaſured of the danger of a total 


„Ubi enim Judicium Emptoris eſt, ibi Fraus Venditoris quz 
poteſt eſſe ? may be ſafely applied in the ſenſe and with the limitationg 
here intimated, Fs | 


ing againjt a total Loſs in ge- 
fegned, or, though not dgſig ned, neral Terms, the expectation of 


* 
4 # * 
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Salk. 344. 


By 
—_ * 
a * 


Cic. ut fuprite © 


Q4 5 | Toſs : 


Robinſon Vo 
Bland. 

2 Burr, Mansf. 
1080. 1. 


“This Difum of that great Man has been ſtrongly 
© queſtioned ; even to the extent of ſaying, that all 
< the learned part of the Bar wondered at it, It may 
cc be proper to conlider a little the intent and Opœ ation 


© of this Statute. | 

« It has been obſerved, in a Caſe preſently to be 
© cited, for another reaſon, that the Statute of Charles 
« makes void the Cox TA ACT in the inſtances vpan 
& which it attaches; the Statute of Anne the Sz cu- 
e Air alone. And the Point under Confideration 
ſeems to turn upon this, whether in the Statute of 
& Charjes, SECURITIES Which are after mentioned are 
© made void, in fo far as the inforcing of them would 
execute the illegal Contract; or void 10 all intents and 


+ purpoſes (which words are not in that Act) ſo as ne- 


cc ceſſarily to deprive Strangers taking without notice, 


* and for valuable conſideration, of all benefit, from 


« a Note free from ſuſpicion on the face of it, and 


which in many reſpects paſſes, and is by Law con- 


« ſidered as Money in aid of the public convenience 


* and freedom of commercial Contract. 


In 


_ N — 


Loſs, ſhould the Place be attacked 
by an European Force, was ſug- 


geſted in the Nature of the Pro- 


poſal : Jo that, in Fad, the Con- 
tingency inſured wa, whether the 
Place avould be attacked by an 
European Force, its incapacity for 
Refiftante being preſumed in the 
Terms ana Circumſtances of the 
Cantra ; fo that the Fort, an- 
der this Policy and the circum- 
frances 75 the Caſe, ſtood as a ſhip 
under the implied Condition of be- 
ing ſea-worthy ; anſwerable,' (for 
ail that appeared, and adequate 


* 7 7 FF Gti *z ” * e 


to the purpoſe for which it was in- 
tended, of Defence againſt the Na- 
tives; and it muſt be taken to have 
been inſured, under the certainty 
of a total Loſs, if a Ship of War, 
or an European Enemy ſhould come 
up the River againſt it. And that 
a contrary Conſtriction would ren 
der the Rule againſt Concealment, 
defigned to frevent Fraud, an in- 


frrument of Fraud; of which and 
every Reb, it 2 1. aid, as of 


the Statute of Frauds, it ſhall wot 
be turned againſt itſelf. Go 


indicated 


Ia the hand of a Stranger, it is not a Security for 
ec the performance of any Contract between the original 
« parties. If the Drawer, the Acceptor, or any of the 
« Indorſers are of Credit and known reſponſibility, it 
« is in the contemplation of a Stranger, portable Caſh, 
« Ir is neither his Duty nor in his power to come at 
« the original Conſideration : and we have ſeen already, 
ce that where that Conſideration is fraudulent, and the 
« Security, as between the Parties, null at Common 
« Law, as being for performance of a void Contract, 
© this ſhall not change the Nature of a Bill of Exchange 

ce or promiſſory Note aſſignable (which is now the ſame 
« thing), ſo as in other inſtances to affect a Stranger. 
ce If it does on this, it muſt be on the clear and neceſ(; 
« effect of the Statute, Now in this Statute the Clauſe 
« which ſays Securities ſhall be void, immediately fol- 
cc Jows, and refers to that which ſays, the party ſhall 
* not be compellable to pay; for it then ſubjoins, 
c without any intervening words, BUT all bonds, &c. 
ce and Securities whatſoever, which ſhall be given, &c. 
« for payment or ſatisfaction of, or for the ſame, ſhall 
te be void and of no effect. If this proviſion is ſatisfi- 
ed by their being void, as between parties and privies 
< under the Contract, it will not be extended farther 
te to an operation ſo unfavourable, but by abſolute 
ec Nera of Law. | 


«Now the Gamieſter, the original Payee, when he 
© indorſes the Note to a Stranger, who becomes a pur- 
ce chaſer of it for a valuable Conſideration, has received 


« the N . he bas 
« Caſh 


| 4 Bac Abr. 623, 


IV. Comm. 


in 


2 Mod. 279. 


Mi- 29. 
: Car. II. . B. 


Farther vindicated. 


« Caſh or Value for it: and Strangers, into whoſe 
« hands it may ſucceſſively paſs from an innocent in. 
e dorſee, may be thought to ſtand on a footing wholly 
te independant of the Contract. 


U 


And this Sentiment appears to be adopted in | 
« Bacon's Abridgement, and to be favoured by the dif- 


« ferent, Mode of expreſſion in the Commentaries, 
«*« when treating of the effect of the Statute of Charles 


„ and that of Aune. And no Deciſion occurs contra- 


te dictory to Hor T's Idea. It is perhaps as becoming 
e in the Law as in Philoſophy, not to wonder without 
adequate Cauſe: and poſſibly the learned part of che 
* Bar would have done no injuſtice to that character 


* by a leſs empaſſioned reception of the Sentiments on 


«* this occaſion of that very learned and diſcerning 
46 Judge. . 7 N 


* 


« And Hol x himſelf, in affirmance of this Opinion, 
<*« puts a Cale much ſtronger : being on a Bond which 


is not regarded as Currency in the Place of Caſh, 


„but as a ſpecial Security: that Caſe had actually been 
decided within little more than twelve Years of the 
e Statute : A won 1001. of B. and being indebted in that 
* Sym to G, ; he takes B. with him to C., and there B. 
6 acknowledges the Debt, but ſays nothing of the Con» 
6 ſideration, (of which C. remained wholly ignorant), 


66 a mon: give Bond 90 for the Debt of 100. 


« which 


Confirmed by PRECEDENT. 


te which 4. owed to C. B. is ſued by C. on this Bond, 
« who pleads the Statute of Charles in his Defence, 
namely, that it was for payment of a Gaming Debt. 
„Now, a Contract, that B. would make Security 
« by Bond, Mortgage or Judgement to A. for ſuch 
« Debt, is clearly pronounced Void under the Statute : 
e and though C., if privy to the Conſideration of giving 
* the Bond, could never have recovered under it, yet C. 
« j innocent, and a Stranger to the Tranſaction, and ac- 


203 


6 cepting only a Security for payment of a legal Debt, | 


as held by the whole Court: not to be within the 
„ Statute. This appears to go the whole extent of 


te the Dictum of the Lord Chief Juſtice Hol r, and be- 
60 yond | it: and to be a direct ſatisfactory Deciſion i in 
hy point _ this 3 on the Statute, 


© In the Caſe of Robinſon and Bland, which will re- 
te quite to be hereafter mentioned for another i import- 
te ant Principle contained in it, the Action was on the 
© Caſe upon Promiſes. The Declaration conſiſted of 
& three Counts: The firſt, on a Bill of Exchange; 


* drawn by Sir Jabs Bland (whoſe Siſter and Admini- 
tc ſtratrix was the Defendant) at Paris, 31ſt of Auguſt, * 


© 1755, payable in England, at ten, days after Sight, 
« for the ſum of 6721. payable to the order of the Plain- 
ce tiff, The ſecond Count was for Money lent and ad- 
« vanced; the third for Money bad and received, by 
« the Aa to the Uſe of the Plaintiff, 


« There was à Verdict for the Plaintiff, fubje8t to 
te the opinion of the Court on a Caſe reſerved : which, 


ec ſo 


1 Nl. R. a 

237 and 256. 
S. C. 

2 Burr. Manſ. 

1077. Mie. 

2 G. III. 


Notes Vaid on the Statute of Ann, far Mane lent for 


GAMING. 


e ſo far as is s material to the preſent occaſion, compriſed 
the following Facts: 


* That the Bill vas given for Money on 7 
« of Play at Paris, which was fairly loſt; 3007. Money 
t lent by the Plaintiff for the above purpole 3 3 124: 
Money bt to the Plaintiff at the ſame time. 


« The Court was of Qpigion, that the "I for 

Money loſt or lent for the purpoſe of Gaming, was 
© rendered void by the Statute of Anne: ſo that upon 
* the firf Count, the Plainciff could not recover. 


ut as tothe Com vn 40, the Court was of Opinion, 
that the Money wow was not recoverable : the Con- 


* tra and Security being both defeated by the Statuts 
« of Charles. 


<« But that, as to the Money LE Nr, the Plaintiff was 
entitled to recoyer ſuch Loay, not being prohibited 
« by the Statute of Charles, and the SecurITY only 
« being affected by that of une; the Cox r RAD at 
e large remaining open to be decided according to the 
« Merits of the Confideration, which, in this Caſe, the 
Court held ſufficient to entitle the Plaintiff; and 
e that he muſt accordingly xecover for ſo much (with 
* Iatereſt up to the time of giving che Tg on 
* his Counts of genera! Ass uu, 


* Judgement was accordingly entered up on the 
Verdict: but under Rule to ſtand as a Security for 
300 l. che Principal Money lent, and 751. Intereſt, 


" The Plaintiff declared on a orenifiey Note: the 

HDefendant pleaded, that by the Statute of Axx x to 

* make void Notes ge, other Securities given to induce 
| 4 Creditor 


The Conti #& Voiddhte of good according to 


Circumſtances. 


« a Creditor to ſign a Banlerupts Certißcate, (a) tlie Plain- 
« tiff ought not to maintain his Action, for that on ſuch 
« day, he, the Defendant aecoor devenit. And that 
« before that time and hereupto, he was and is indebted 
& to J. S. in 100 l. and above: that a Commiſſion iſſued, 
ce ad Commiſfionets proceeded and made a Certificate 
« of his (the Defendant's), having conformed in all 
« things to the Statute, &c. and that the ſaid J. S. re- 
c fuſed to ſubſcribe the Certificate, until he the De- 
t fendant, ſhould give him a Security, namely, the 
« Note in the Declaration mentioned, or a like Note; 
e whereupon the Defendant gave the Note, in the 
« Declaration ſet forth, to the Plaintiff in Truſt for J. S. 
© to induce him to ſubſcribe the ſaid Certificate. 


The Plaintiff demurred, and on Argument, it was 
© contended, that the Plea was general and bad: that 
©&,jt amounted to no more than the general Iſſue; which 
e he might have pleaded, and given the Conſideration 
« in Evidence under the Statute. | 

« The Court ſeemed to be of Opinion, that though 
he might well have pleaded the general Iſſue in this 
« Caſe, yet that having introduced a ſpecial Plea, he 
e ought to have ſhewn that he was ſuch a Bankrupt 
« as was entitled to his Diſcharge : ſince otherwiſe, the 
1 Creditors for whoſe Benefit, equally and impartially, 
© the Proviſtoh was framed, would not be prejudiced 
« by the Note or Certificate, and the Miſchief would 
« only fall where the Fraud was intended. 
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(a) Neither this Aft nor the Title Bonds Bills, Notes, Contracts 
occurs in Ruff heads Edition. and Agreements, as a Confidera- 


/ 


; 209 
* 
* 


It is aſtertbards cited under the tion or to the intent to petjuade a 


Title of '# & 5 Anne, in this Creditor to ſigh a Certificate, the 
Caſe. « A Statute of that Date party ſuedto be at Liberty to plead 
(c. 17.) is expired. But there is the general Iſſue, and give the 
at preſent, by the Statute 5 G. II. Act and the ſpecial Matter in 
4 Clauſe pronouncing void all Evidence. 

| | « Pills 


c. 30. F Ihe 


Pu 


. Ca. Abr. 
. Renew 


Price v. the 
Earl of Torring- 
ton, Cor. Holt. 
; | ok T. Salk. 
235. Tr. 2 Ann, 


; L. N. P. 282. 


Of SxconDary Kroes 


« Bills of Enchant and promiſſory mon are within 


3 ec the Statute of Limitations, 


SECTION VII. 
| Of Szconvary Evipence. 
Voluntary Afidavits have already been conſidered. 


Little requires to be ſaid of the Evidence of 


„ LETTERS. 
9 


60 Theſe, however, are ſometimes the very Baſis of 
the harge: as where the Contents of them conſtitute 


7  * an overt Act of Treaſon. But in this Senſe, they do 


© not properly relate to this head. 


« They are a Evidence, where they are ad- 
« duced Collaterally to the Charge: and thus Letters 
% may be read in Evidence, from the Wife to the De- 
<« fendant, on an Action, of which there are too many 
«* examples: though he cannot read them in his 


& favour. 


Luiters too are not t unfrequently read in proof of a 
6 promiſe of Marriage, 


Tir. II. 


 Tradeſmen's Books. 


2M The Statute of James enacts, that a Tradeſman's 
„ SHoP-Book ſhall not be Evidence AFTER a Year. This 


might infer a Surmiſe of Parliament, that of itſelf it 
% was Evidence, generally. Yet it is not fo, unleſs 


ci under circumſtances for defe#7 of better. 


« Thus, where an Action was brought by the Plain- 
« riff, being a Brewer, for Beer ſold and delivered; it 
vas proved that the uſual way of the Plaintiff's deal- 


« ing was, that the Drayman came every Night to the 


„Clerk of the Brewhouſe, and gave him an Account 
40 of 


Tzapamny SHOP Books. 


te of the Beer they had delivered out, which he ſet 
e down in a Book for that purpoſe, to which the Dray- 
men ſet their hands, and that the Drayman was dead. 
« They proved his hand-writing to the Book : and this 


« was held good Evidence of the Delivery; otherwiſe 
c of the Shop-Book ſingly, without more. 


© And in an earlier Caſe, on a Taylor's Bill, a Shop- 
« Book was allowed Evidence, it being proved that 
« the Servant accuſtomed to make the Entries was 
% dead, and that it was his hand to the Book. 


* But where the Plaintiff to prove Delivery, pro- 
« duced a Book which belonged to his Cooper who 
i was dead, and whoſe Name was ſet to ſeveral Articles, 
„as Wine delivered to the Defendant, and a Witneſs 

was ready to prove his hand, it is ſaid, that Lord 
&« Chief Juſtice Raymond would not allow it, for that 
« jr differed from Lord Torrington's Caſe, becauſe there 


© the Witneſs ſaw the Drayman ſign the Book * 
66 Night. 


„Upon an ide out of Chancery, to wh whether 
« eight Parcels of Hudſon's Bay Stock, bought in the 
* Name of Mr. Lake, were in Truſt for Sir Stephen 
Evans, his Aſſignees, the Plaintiffs, ſhewed firſt, 


<* that there was no Entry in the Books of Mr. Lake | 


e relating to this Tranſaction. Secondly, fix of the 
„ Receipts were in the hands of Sir S epben Evans: 
* and there was a Reference to the Back of them by 
Jeremy Thomas (Sir Stephen's Book-keeper), to Book 

. B. of Sir Stepben Evans. Thirdly, Jeremy Thomas 
<* was proved to be dead. The Queſtion was, whether 
the Book of Sir Stephen Evans referred to, in which 
« was an Entry of the payment of the Money, ſhould 
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% 


Salk. 
Hil, oe Ut. 


be permitted to be read. And the Court of King's 


Bench, on Trial at Bar, admitted it, not only as to 
* the Six, but likewiſe as to the other two, in the hands 
« of Sir Beiby Lake, the Son of Mr. Lake. | 
| | « And 


TIDY 


ae. 


in Montgomerie 
- and Turner. 


' Depozrrions poſt Mortem, Ce. 


« And in Smartle and Williams, where the Queſtion 
© was, whether the Mortgage Money was really paid; 


4 Serivener's Book. of Accounts, the Serivener being 


dead, was holden to be good Evidence of payment. 


TI r. III. 
Dzrosrrioxs, &c. poſt Mortem. f 


„We combs new to the laſt Species of Warr rr 
« EviDENCE, and the moſt proper to precede parol 


« Teftimony, for it is indeed. only parol in its Origin, 


& 2nd not admitted till the direct Verbal Proof ceaſes to 


© he attainable; I mean Depoſitions and Examinations 


« at Common Law, introduced as Evidence after the 


Death of the party by whom they were made and ac- 


© Knowledged. 


«* Andfirſt,” Exemplifications of Depoſitions in Equity : 
tt theſe” ſhall be delivered to the Jury if the party be 
dead; and the Exemplifications are under the Great 
Seal: but if the Exemplification contains the Teſtimony 


of ſome that are living and ſome that are dead, it ſhall 


not be delivered to the Jury ; becauſe, when the Parties 
are dead, their Depoſitions are the greateſt Evidence 
that the Nature of the thing is capable of, and equal to 
Evidence Viva Voce, and ought to be as carefully con- 
ſidered and examined; which cannot eaſily be, unleſs 
they are carried away by the Jury, for the bare reading 
of them in Court is not likely to make the ſame Im- 
preſſion ; beſides, this Evidence does not derive Credi- 
bility from any A& of the Ni/ Prius Court, but they 
have itintrinſically in themſelves, from the Self-Evidence 
of their own Seals, and therefore, wherever they are re- 


moved they remain the ſame : but if ſome of the Wit- 
neſſes are living, it is not the higheſt Evidence. | 


« Bat 


* 


1 


| Proof of the Death neceſſary to introduce them; 5 


* Bur it ſhall not be preſumed that Witneſſes are 


10 dead, ſo as to admit their Depoſitions in a Court of 
Common Law, while it is apparently ſuppoſeable 
& that they continue living. 20 


1. &nd therefore, on Trial of an Ifve directed from 


re the Equity ſide of the Exchequer, in the year 1732, Tue.; 0. Ii. 


© the Depoſition of a Witneſs examined fifty (5) years 
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Benſon v. Olise 
cor. Reynolds, 


& before, namely, in 1672, was offered to be read, 


without any Evidence of his being dead. The 


« Chief Baron would not admit it; diſtinguiſhing it 
« from a Deed, which proves itſelf after thirty years: 


te for that a Deed had ſome Authenticity from the 


« ſolemnity of hand and ſeal (probably he muſt have 
% added to this effect, and became original proof, to 


& which the atteſtation of Witneſſes was but a circum- 
60 ſtance ſubſervient; but in the inſtance under conſi - 

*« deration the vivd voce Evidence is, in Courts ot 
„ Common Law, the primary Proof, and Depoſitions 


te are received in its room only from the Neceſſity of 


the Caſe.) He ſaid if proper enquiry and ſearch 
had been made, and no account could have been 


103. 


* given of him, he would have admitted it at ſuch a : 


« diſtance of time.” 3 
| | nother 


1 


—— 


(63) It is upon a Principle ana- to B. his. eldeſt Son, for the Term 


4 fexty Years, if be ſhould ſo long Beverley v. 
ve; and from and after bis de- Beverley, et al. 


logous to this, that the Rule is 
Founded, that a period, which by 


any reaſonable intendment a perſon ceaſe to his grandſon D, the ſon of * Vern. 131. 


in being may ſurvive, ſhall not be 
Such a precedent Eftate as Pall con- 
ftitute a weſted remainder in the 
perſon, whoſe intereſt is io tale ef- 
Fed after the Death of him, 10 
avhom ſuch a Term is deviſed. 


Thus, where A. deviſed . 


B, in Tail. B. and D. ſuffered 
a Recovery: an ob jection was 
taten to that Recovery, for that the 
Devi/e to B. being only 2 ſixty 


Years, if be ſhould fo long live, 


and after his deceaſe io D. the free- 
bold, during the Life of B. wvas in 


abeyance. 


- 
: 


Aw 


x2 Mod. 318. 
Barnard, K. B. 
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Cited, Litt. 
Rep. 270. 


as of 34 Elis. 


N 


- 


Evrozycs of Venxpier and Oath of DECEASED 
Witneſs on Trial. L 


Another way of perpetuating the Evidence of a 
party deceaſed is, by giving. the Verdict in Evidence, 
and the Oath of the party deceaſed 2 upon that Trial.” 


Now concerning this there are theſe Rules,” 
Where you give in Evidence any Matter ſworn at a 
former Trial, it muſt be between the ſame parties : 
becauſe otherwiſe you diſpaſſeſs your Adyerſary of the 
Liberty to croſs-examine : belides, otherwiſe you can- 
not regularly give the verdict i in evidence, and where 


vou cannot give the verdict in evidence, You capnot 


give the Oath on which it was founded ; for if you 


cannot ſhew there was ſuch a cauſe, you cannot ſhew 


that any perſon was examined in that Cauſe z and 


without ſhewing that Cauſe, no man's _ can be 
Gm in Evidence, 
; cc « And 


Lord Derby? 10 aſe was this: 


* * 


abeyance, It nas arg ned that 


the limitation of the Eſtate 7. ail, 
erpectant on the term of ſixty years, 
ewas good. And Lord Derby's 
Caſe was cited as in point. 7, hat 
the deviſe over, from and imme- 
diately after the deceaſe of B. 
ought to be intended of his dying 
evithin the Term; which was 
highly preſumable, B, being then 
upwards of forty years of Age. 
But the Court held it would be 
bard to make ſuch conſiruftion on 
the Words of the Will, as to ſay 
"where a Term is limited to a man 
for ſixty years, 4. he ſhall jo long 
dive, and from and after his de- 
eaſe, to another, that it muſt be 
meant, from and wy 5 deceaſe 
withia the term. For ſup- 
Pes þ he autliued the Tet ſhould a 
the remainder-man take in the life 
f the firſt deviſee? That would 
a confirudion contrary to the 
ar, and intention of the 7 Us 
later. 


Covenant to tand ſeized to the 
Uſe of himſelf fer Life, Remainder 
2 another for eighty-nine zears, 

Ferdinand bis ir fo wo fo lon 

hve, Remainder after -the Deal 

Ferdinand to @ ſecond ſon in 

Tail The Queſtion avas, if the 
ſecond Remainaer in Jail were 
good. And it was adjudged fo to 
be: for that it was for eighty- 
nine years; which is longer than 
7 intendment of Law a man ſpould 

ver but that if it had been for 
ten years, if Ferdinand fbould 
live ſo long, then it had been a 
woid Remainder. 

. 1n the Caſe of Napper 
27 5 5257 a F 775 to 
tbe of herſelf for Life, and 
or, le e 

O years, if B. and C. ſhould ſo long 
live. and if C. Jurvived B. then /d 
the Uje of ber for Life” "and a 15 
the 7 75 pf C. to the Lie 


D. in Tail; with e. 
eee 


Exani INATIONS of — Per ſons. 


And for this purpoſe it hath been holden that the 
« Poftea is ſufficient Evidence of a Verdict; that is, 
« ſo far as to entitle you- to introduce an account of 
« what a Witneſs, ſince dead, ſwore at that Trial. 


&* Declarations of a dying perſon are frequently part 
* of the Evidence given in ſupport of an Indictment 
« (after his deceaſe) of Murther. On this ſource of 
te Evidence ſome points aroſe i in the melancholy Caſe 
« of Mr. Luttrel, | 


This Gentleman being mortally wounded, his ac- 
s count of the Facts, together with his ſentiments on 
« the circumſtances leading to the event, was reduced 
« to writing by a Clergymag, at the requeſt, and in 
r the preſence, of two Juſtices, The writing was not 
* ſigned by the deceaſed, and one of the Juſtices took 
« it with him into Wales. The Clergyman took a 
« Copy of it. There were alſo three ſeveral confe- 
s rences to the ſame general purport which the writ- 
te ten declaration was meant to have proved; namely, 
“ charging the Defendants with having barbarouſly 
©« murdered him. 


e The Copy was offered to be given in Evidence 


* but the Court would not admit it: the Counſel for 


the Proſecution not having ſhewn that the Original 
« was loſt; but it appearing, on the contrary, that they 
* might have ts it . they had applied in due 
< time. 


1 
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Str. 162. 


Pratt Ch. 
Hil. 5 G. 
Str. 162. 


Str. 499. 

S. C. Hargr, 
St. Tr. 

Vol. VI. 


p-. 202=—4o 


66 There 


3 


8 


— 


over. The Dueftion was, whe- all the ſubſequent 3 : 


ther the Lee, r 4 and it was determined that ii 


to that for the Life were ſbould not. 

contingent or veſted. There remained then the other 
In this Due 1. 75 there were point, neceſſary to the w_ of 

#rwo points: rft foreign to the queſtion 3 namely, whether 

the preſent gonfideration,” whe- ſuch remainders were not to be 


ther the eqptingency on which the deemed contingent in regard of 


Eftate for Life to C. was li- ity of the joint 5 
mited to to depend, ſhould extend wo 2 25 2 27 Ralls of 


& 


5 | 


Disrincrions concerning 


© There then aroſe a Queſtion whether any of the 

<« Declarations of the deceaſed, touching the Cauſe of 
his Death, could be Evidence. The Court was un- 
<« animous that the Declaration at the ſecond conference 
could have no account given of it that would be 
Evidence; that being the conference in which the 
Declaration was reduced to writing. But the firſt 
"< and third were held to be diſtinct Facts, of which 
« Evidence was receivable, and the Declaration of the 
<« deceaſed at theſe conferences was accordingly ad- 


emitted, the Cnrey Jus rien diſentient, as conſider- . 
. ig the firſt, ſecond, and third, to be all to the ſame. 


effect, like ſupplemental Anſwers in Chancery, fo 
< 25 to conſticute but one fact, of which che beſt Evi- 
. dence was not produced ; and therefore he was of 

ce opinion they could not be let in to give an account 
Hof che farſt and third e 


ln 


in which event, ſu clearneſs and Rrength of reaſon- 
25 2 „ fo be 24% e. —y —4 bs 4. 2 

aud be evidently no A and never to be wholly laid fa 

hate . nor, conſequently, 4 the Lawyer, who would unite 

the remanuder, s capable taking the bigher knowledge. and prin- 

ples of bis profeſſion with prac- 

AL, 3 = f wy 

and it was adjudged that the Re- pus yrs 2 end firm regular con- 

mai ders wefted 1 nection 7 We fabled infe- 

In 2 2 Caſe it was faid rences, which the Mind acquires 

. 222 ice, that a F. an habit of deducing from an ex- 


nine 3 A. erde of ets powers in the atten- 


l os and ofter his tive fldy of « juft len, impart 
Death, Uſ: E. and alla 
foal 1 he UJ So bs 4 fr 2 Aa "Lg The 45 ie 


Hull be prſumed his life il — to which reference is here ma 
exceed irs pers 95 other- ar br be 3 to have that 45 
323 rec} influence in fortifying the 
7 of a Student which 
* " theſe [for of Caſes o Work, the. Mathematics more remotely 
rtance (in a [a to the object of legal Attain- 
2 ſjunal . lic view) and ments) are obſerved to exert. 
Ng of i its "jc, and the * the admirable COMMEN> 


" TARIES 


Py 


+” Venvicr and Oath on a former Trial. 


415 


Io an Information of Perjury, on a Trial in Eject- r. lern. 10 


ment on Not Guilty, the Defendant * inſiſting” that 


what he ſwore was true; in proof of the Perjury one was 
produced to prove what a perſon deceaſed ſwore at the 


former Trial in Ejectment. And this was allowed to 


be good Evidence ; becauſe it doth not go to the Proof 


of the charge itſelf that the Defendant ſwore, but only 


to the falſity of the fact that was ſworn. And it was 
« held” that the Charge itſelf, which conſiſts in the 
Proof of © the Truth of the Fact, and the Contra- 
riety of” what the Defendant ſwore, might be directly 


proved by Evidence, which “ might be” croſ-exa- | 


mined by the Defendant, but © that” the falſity of 
the fact to which the Defendant ſwore may be made 
out by any other Proof: becauſe, in this Caſe, you 


muſt give the Verdi& in Evidence to prove the Per- 


jury; in as much as the Cauſe in which the Perjury v. ins 


Was 
0 ; 


£ 


TARIES on the Laws of Eng- Woow's Inſtitutes of en, 
land, and the nervous Copiouſ- Eng and, for they are an ecellent 


neſs of PLO W DEN 's Reports, we ſpecrmen of diſtincti and cloſe Ar- 
0. Jay of that Tree, of 3 and b fe 2 


| Hare's Hiſtory of the Com- even now, ſuperſeded in their 
not the young Hu- 


mon Law, Baconx's Reading Utility) wi 


of the conſtitution 


on the Statute of Uſes, - and 
SHEPHERD's Touchſtone, and 
DoppeRIDGe's Engliſh Law- 


yer nocturna verſate manu, 


ee * oh 70 a year or 
o thus. ſlrenuouſly employed, i 

he ſhall ; "pb. inns aw of #4 
dence, 


inform himſelf, from the few Au- 


thors who have treated on the ſub- 


ject, concerning the courſe of Pro- 
ceedings and general Principles 
the CourT 


osTER's Treatiſe on 
the Crown Law, and with it 
_ HaLe'sPleasof the Crown, and 


dent be ſo grounded, that the year 


before his Call to the Bar he 
attend the Courts to great > 46 


prouvement? And having - ac 
quainted- himſelf with teading - 
Caſes in a few of our beft mo=- 
dern | 


orters, among whom I 
know not that 


Mon Law, and PRERRE Wil- 


LIAMS, (Hill a modern, from the 


Paucity of Chanc dorters ) 
for his admirable Goes, chiefly in 


R E ITY, would he not enter on 
of CHANCERY - (not * the practice with a * + 
— ” 1 3 | | 4 


| any can with more 
advantage be read than Sin 
Jamzs Burrow, for the Co- 


Wrox 23s; exomined before CoxontR—dead, * 
[DP kept back. 


| was committed muſt be ſet forth in your information; 
and by conſequence be proved on your Iſſue. And 
when you have proved that the Defendant ſwore in 
the Cauſe, you may ſhew the whole Matter, viz. how 


his Teſtimony ſtood oppoſed by the Evidence of the 
party deceaſed, 


A Witneſs „ is” examined: wakes the Coroner, but 
upon the Trial is either dead, or ſo ill that he is not 
able to travel: if oath be made of the Truth of this 
Fact, the Examination of ſuch Witneſs, ſo dead or 
unable to travel, may be read; but the Coroner muſt 
46 firſt make oath that ſuch Examinations are the ſame 
that were taken before him upon oath, without any 
Addition or Alteration ; | becauſe the Examinations are, 
in theſe Caſes, the utmoſt Evidence that can be procured, 


the Examinant himſelf being prevented in coming by 
the Act of God. . 


——— « 


And much more ſo are ſuch Examinations Evidence, 
and to be read on the, Trial, when it can be proved on 
oath that the Witneſs is decained and kępt back frem 


appearing. * the means and procurement of the pri- 
b\ ſoner : 


£ 


„ "OY CY A. 


— — 


ot h wy a ſe of the. real well Ke as 1 . 
Thos and foe the ob would interfere _with . — 
je Legal A the Profeſſion compre- , 2 at the ſeaſon beſt 
"Would be not, F un- far c * and 1 — 
auc « ſuſtained by, a not But the dubious benefit of a few 
unbecommsg conſciouſneſs. and 4 5 years. ſeniority will noi bear a 
e enjoy * 2 | 7 74% with the advantages, 
Acquiſteons, . with 4 2 ntiment 5 pręfeſſiana and oe rh of 
. proportiqned. to being contented nat 10 4 


the ans. / 

which he attained hen? 4 Garb and Name of the Pye 
indeed may. ſuppoſe a 1a 1 72 till well grounded in ita . 
to the Bar. than 7 — ory, and even ſomewhat diſciplin- 
Hence or | parental wiſhes. nay ed in its — of which p- 


980 


=> x50 ks 


% 


Free riblts in the he Airs of thi bis Eoidnite Con- 
r Fe$S10N, 

ſoner: för be (hall never be admitted to ſhelter bimſelf 

by ſuch evil Prackices on the Witnels, that being to 


give him Advantage of his own Wrong. 


In an Information againſt Paine for 8 and 
publithing' à Libel againſt che late Queen Mary, which 
was called her Epitaph. The Cafe was, that Paine 


wrote the Epitaph, bur it was dictated to him by an- 


other, and that afterwards Paine put it into his ſtudy, 


and by miſtake delivered it to B. inſtead of another 


Paper. It came at length through ſeveral hands to the 


Magiſtrates, who ſent for Z. and examined him upon 


oach in the Abferice of Paine. B. died before the 
Trial of Paine, which was at Bar; z and the Court 


would not allow the Examination of B. to be given in 


Evidence, becauſe Paine was not preſent to croſs-exa- 


mine : and though it is Evidence in Indi@ments for 


Felony i in ſuch Caſes, by Force © of the Statute,” yet 
it is not ſo in Informations for INIT or 


Appeals of Murder. 


And upon this © Statute 10 Confeſſion of the Pri- 


ce ſoner (though i it is not to be exhibir2d to the Grand 


6 Tar) may on the Trial be read i in Evidence againſt 
4 Rs * the | 


4.2 . . * 1215 „„ 9 * + + a> 1 #% 
+ 4» — . — 1 


8 
* 


rtunities are not wanting ſince which 'froull call bim forth, | 
1 — comniendable and ie fc 2 too old for the full gratiſica- 
. ee has been revived. * tion (probably to be . ap 77 


t in this manner, 4 = i, ears) 0 7 
19 Bets Ale, bir 2 PT 11 


perhaps in one , and liberal view, with 22 


the Lau Pe Mt might intro- creaſing ſati faction to b; 
2 1 7 , 


duce him to the Bar noi Soy Community. 


te be 7 on the firſt occa- 


"4 * 


\ 7 Ajudng to voluniry Exerciſes in hich Law Queſtions ac are 


P 4 


ee & M. 


24 ; r. & M. 
c. 10. 
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Burn, J. P. I. 


H. H. r. c. 


Rurzs and Limitations concerning Cox vyxssiox tendered. 
as Evidence. 


«the Priſoner : ſuch” Examination and Confeſſion 


<* being taken” before a Juſtice of Peace. 


2 And of this the following ba are to be 
os obſerved: | 


a „The 1 of the accuſed N not to be 
upon oath: the reaſon of this reſults from the moſt 
* obvious Principles of 1 uſtice, Policy, and Hu- 


#7 manity. 


CT is proper that he et his Name «or Mark to it,” 


« This Information "being upon the Trial duly 
< proved by the Juſtice, who, if it may be, ſhould be 
« perſonally preſent, or his Clerk,” is Evidence againſt 
the Party himſelf who made it; bur cannot be made 
uſe of -againſt any others. | 


"This Confeſſion © to be Evidence, muſt be volun- 


Ch. 38. P. 234. ccitary; for, as the excellent Sir MaTTazw HAlE 


vi notices, it muſt ſatisfactorily appear that the Priſoner 


e confeſſed freely without menaces or any ſpecies of 


« undue influence impoſed upon him, and that he has 
ce often known (he ſubjoins) the Priſoner. acquitted 
t apainſt his Confeſſion upon the Examination: for 
« that the reaſon of theſe, Examinations being at all 
Evidence is, that they are taken before Judges of 
<« Record, authorized and required by Act of Par- 
<« liament, and who have juriſdiction concerning the 
bs Crimes upon which they are taken. 


< Tf it appear, therefore, that any of the 8 


«circumſtances are wanting, this ſpecies of Proof 
« will be rejected; and the laſt Circuit Sir George 
% Nares ever. went, he, though finking under his ill- 
* neſs, exerted his accullomed. Vigilance and Bene- 


e volen nes 


ConrFesS10N, apud Judicem * Fori, nat received 
| | under the Statute. : 


« yolence in a Caſe where the Admiſſibility Xt Con? 
« feſſion in Writing was rendered doubtful by circum- 


<« ſtances at the time of making it. If prafticable, it 
% may ſeem always beſt where the Confeſſion of the 


« Printer is taken, that it be in the preſence of one or 
« more indifferent perſons unconnected with the Proſe-- 


&* cutor, the Magiſtrate, or the Priſoner, (or at leaſt 
* the two former), that it may be proveable to have 
« been deliberately and freely made. 


' ” 
21 p 
* hl 7 . - 


In the Caſe now to be ſtated it was diſallowed, as | 
te being before a Juriſdiction emed not relevant to | 


te the criminal Iſſue. 207508 

% ]Ye}þþ forcibly took away Mrs. Pickering, tad mar- 
© ried her; and thereupon a temporary Act of Par- 
< lament was obtained, enabling Commiſſoners therein 


named to hear and determine that Marriage, and to 
« diſſolve it if there were cauſe, In that Caſe Mrs. 


ce Pickering herſelf was examined touching the Manner 
of the Marriage, as a ſupplemental proof, and died 
te pending the ſuit, Welſb was afterwards indicted © 
<« upon the Statute 3 H. VII. for Felony in this Fact: 
c and it was moved, that this Examination of Mrs. 
60 Pickering might be read in Evidence againſt the 
« Priſoner; but it was denied: becauſe it was a 
ce proceeding according to the Civil Law, in a Civil 
« Court z becauſe that ſuit was originally at the inſtance 


H. H. P. c. 
II. Ch. 38. 
t · 285. 


of Mrs. Pickering, in her own Cauſe, for her o 


cc Intereſt, and therefore at Common Law not allow- 


* able, though the Commiſſioners on that Exami- 


10 nation, were Judges conſtituted by that which was 
5 then allowed to be an Act of Parliament. 2 
© And this Examination of a perſon charged with 


<« Felony not amounting to a ConvicT10Nn ipſo fatto, 


but only to a part of the Evidence againſt the Pri- 


E - 


46 ſoner, is not to be introduced as Evidence till after 
the Plea of Net Guilty,” becauſe the Trial ought. 


6 " - * : 
* 
_ » 9 
* 


| Godb, 6. 
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Contirning Ex aui (TION of @ Witſe #ot finn. 
to be of Record, ſolemn, in open Court, that deter- 
mines upon the Fate of Life and Death. | 

« The Reader may obſerve. that under this head. of 
« Warrerets Evipaace is included here the OaTn of 
% party deceaſed, on a former Trial, which, ſeparately 


4 confidefed, would belong to unwritten Proof: but 


nee it is neceſſarily connected with the proceedings 

& 6} Record in the former Trial, not being receivable 

c till at leaſt the PosTz A be given in Evidence, and 

« ſince it could not be referred to the general character 

« of unwritten verbal teſtimony, which is by living 
* Withefles" ſpeaking: to their own knowledge, and 

<« not (unleſs in ſome rare inſtances of exception) to 

that of other perſons, or the declarations of others; 

on the whole i ſeems that the oath of a deceaſed 
«Wirneſs, as attached in a manner to the written. 

Evidence by Record, has its proper place in this 

© concluding diviſion of written Evidence. ö 

It has been a controverted point with reſpect to a 

<«< Witneſs examined before the -Corotief, and w? 

cE aftetwards,” on all endeavours uſed ageinſt the Trial, . 

cannot be found. | 


«On Proof of this 1 Kath been thought his . ; 


« mination. may. be read in a Caſe of Felony at Com- 
« men Law: becauſe it is to be preſumed that the 
Witneſs) is dend when he cannot be found after the 
nes RAG Bhguiryt- © And im merely civil Caſts,” where 
a Witneſs is loft, and catffot he found; you may, 
upon ouch of the Mätter, uſe his Depoſition z ; for 
« then” it is the beſt Evidente that can poſſibly be 
had of · the Matter: * and” when a Witneſs i is ſought, 
and-cannbetX found, he-is itt the-ſamie'Ercumſtances'as”* 
2 N ' to 


Rz$0Lv710N' concerning. 

to the party, and as to the expedience of ſupplying, 
« for the purpoſes of information to the Court upon 
ce the Queſtion, the want of his verbal Teſtimony,” 


as if he were dead: © and public Juſtice will not 


« reje&t any Evidence, where better is not attainable, 


« unleſs in the reception of it there TR be greater 


cc inconvenience, 


„ And it was reſolved 818 J adges, on their pre- El 


« yious conſultations with each other, touching the 
« Courſe of Law on points likely to ariſe on the Trial 
« of Lord Morley, before ä of . for 
m Murder. 

« That in caſe oath ſhould be wade concerning 
« any Witneſs, who had been” examined” by the 


e Coroner, and was then abſent, that they had uſed | 


all their endeavours. to find him, and cannot find. 
40 him, that! is nat ſufficient to eee ER of 


ce ſuch dae e * 


« The extreme hazard of Abuſe in this inſtance 
© js manifeſt. 


« But there ſeemeth to "A no doubt that even in 


« capital Caſes,” if it be proved that a Witneſs Was 


ſubpcenaed, and fell ſick by the way * fo as ta cbe un- 


< able to travel,” his Depoſition may be alloned to be 
read, the Coroner, or other Magiſtrate before whom 
« it was taken, firſt making oath” that ſueh Depoſi- 


© tion is the ſame which he took upon oath, without 


&« any Addition or Alteration whatſoever: for the 
Depoſition is the beſt Evidence that in this Caſe can 


poſſibly be had; and that anſwers what the Law rea- 


quires. And in general Terms this _ been * 
80 N expreſſed,” 
B 0 0 K 


Kel. 55 


GENERAL DisSTRIBU-T1ON of UNWRITTES Evidence: 
one ante Credit. b 


Ta 


„ ee 1 50 hy | 
''P A R 1 1. 
©" CHAPTER . $0 


Of unwrTTEx Evipexcs. 
Mie now come to conſider the UNWwRITTEN Eyvi1- 
4 | 5 vxNCE, « or Proors from the Mouth of WITNESSES, N F 
| n eee GN Lt | 
| * 15 WITNESSES. 
And NED we muſt conſider, 
| 1. Who ang totallyiexcluded from Credit; * or, in 
| <* other Words, what n go to the Competency" 
1 or Admiſſibility. * | 
| | 2. By what Rules we may diſtinguiſh the Truth of 
| 


contradictory Evidence; or, in other Words, what 
<« circumſtances augment or impair the Cx EDIT rea- 
. "AY to 'be 1955 to a Witneſs,” 


Tir. Wn. 
f e e 
Thoſe who are totally excluded from all 7 efimony are, | 
 'Finsr, for WanT of LEGAL 1 oa 8 een 
< is twofold. oo rg 
510 Prefiunptive FUR Teren vor. 
2. Poſitive; from Id rx... ; 
'SEcoOND, for WanT of a which is 
alſo twofold, _ | 
FRS r. FroaNow-arramunxt of Years of Reasox.. 
" Second. From DR YRIvA TON or Defett of Reaſon. 
Turxp, propter Joispun Ar defectum, for went 
of a legal O Aru. 


Four, propter FrDENM PUBLICAM 3 free PRO 
FESSION AL end ENCE, | 
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Wirnzss excluded by Iü TEX Er? 


; ii 
1. Witneſſes excluded by e. 


Concerning Per ſons md in the Matter i in Queſ- 7 


tion, the general Rule is, that x NO o Man cart BE A 
Wirxzss FOR HIMSELF, 


« But this Rule, though univerſal i in cv n 
ce does not exclude the party, who proſecutes in the 


ce Name of the Crown, in Right and in Bebalf of 


ce the Pu BLI. Fot this, in ordinary Caſes of per- 
« ſonal Wrong, there is an obvious Reaſon; ſince he 
ce doth not come for perſonal compenſation in the 
<« ſhape of Damages, which are recoverable only by a 
civil Action; nor is he by intendment of Law pre- 
ſumed to come for private Revenge in the Puniſh- 
cc ment of the Offender, but in pure Maintenance of 
6 the Laws and 2 J ultice. OE 


ac However, 8 Principle is yet more general : for, 


<« not to mention Appeals of Murder, which perhaps 


ce cannot with legal propriety be claſſed under this 
ic head, ſince the Law will not preſume an Intereſt in 


che indulgence of an acrimonial and unſocial Paſſion, | 


&« ſuch as Revenge is, a Party ſhall proſecute by In- 


ec djitment where he hath a direct Intereſt in the | 


c“ Event, that is, where he hath been robbed, and the 
Goods are out of his Poſſeſſion, remaining in the 


* hands of the Party charged. And here, if he pro- 


«* ſecute to Conviction, he ſhall have by the Statute 
waht Weir of RtsTITUTION. 1 he ſhall often be 


od * 
- 


| « * without 


1 . 
>} 


122 


Gith. Rep. 113. 


e or the Diſpoſition of bringing it to Trial, which 
« muſt combine to call forth the Exertions of PUBLIC 


Where Interef 8 Tefimony in Support of cri- 
minal Proſecution. 


« without Recovery of his Goods, unleſs be 8 3 
&« for, on reaſons eaſily to be apprehended, he ſhall not 
ec have Trover, or other civil Afton, againſt the Felon; 


2 for the Tx xSPASS mergeth in the FELONY. 


« The true and moſt general PRIx Ir LE, . 
cc which governeth this Diſtinction, is, that it concerneth 
& the Community that Crimes paſs not wholly unpuniſhed. 
« And if the party ſuffering might not proſecute, few 
<« beſide might have the certain knowledge of the Fact, 


« JusTICE.. 


* Yet fo far the Rule holds, being founded on a 
Principle not to be ſuperſeded of neceſſary Juſtice, 


That where a Perſon is to diſcharge himſelf by ſuch 


Evidence as would effect a Conviction, he ſhall not 


L.N. P. 288, 9. 


te be an Evidence in ſupport of a public Proſecution. 


« Thus where a Man is indifFed for Fox o ERV, the 


« party whoſe hand is ſaid to be forged ſhall not be 
cc: admitted to prove the Fact charged, of. Forgery ; 


fins for his hand, apparently, againſt him is Evidence, till 


«the contraty be proved, of an Obligation: and 
* therefore he ſhall not be permitted in the Indictment 
« to make proof (while he hath intereſt in the Queſ- 


«tion, the ſuppoſed Obligation ſtanding in apparent 


« Force againſt him) that it was not his hand. 
« But though in criminal Caſes, the Exceptions are 


Es few: indeed, in which a party intereſted in the Event 


8 


— EE CON—_ 


Antereſt Reipublice ut ne ſint Delicta impunita. 


« may 


cc 


Excrr rio to InTzz257 in CIVIL Caſes wherefore te. 
| Ground of excluding TesTiMony. 


* may not be a Witneſs; in WII Cases, there is 
« hardly at common Lay an inſtance where the Cauſe 


« is ſo circumſtanced as that he may: and this upon 


* clear reaſons operating ſuch Excluſion ;” for where 


« a Man, who is intereſted in the Matter in Queſtion, 


would alſo prove it, it rather is a Ground for Diſtruſt 
than any juſt Cauſe of Belief: for men ate generally ſo 
ſhort- lighted as to look to their own private Benefit, 
which is near them, rather than to the Good of the 
World, which, though on the ſum of Things really 


60 beſt for the individual,“ is more remote; therefore, 


from the Nature of human Paſſions and Actions, there 


is more reaſon to diſtruſt ſuch a biafſed Teſtimony than 


to believe it. It is alſo eaſy for perſons who are pre- 


judiced and prepoſſeſſed to put falſe and unequal 


Gloſſes upon what they give in Evidence; and there- 
fore the Law removes them from Teſtimony, to pre- 


vent their ſliqing into Perjury : and it can be no In- 
Jury to Truth to remove thoſe from the Jury, whoſe | 


Teftimony may hurt themſelves, and can never induce 
any rational Belief. 


« If it be ojedted, that Intereſt in the Matter in 
 « diſpute. might, from the Bias it creates, be an Ex- 


* ception. to the. Credit, but that it ought not to be abſo- 


ce lutely ſq to the Competency, any more than the Friend- 
* ſhip or. Enmity of a party whoſe Evidence is offered, 
* towards either of the Parties in the Cauſe, or many 
ce other conſiderations hereafter to be intimated : the 


« general Anſwer may be _ that in wy of Authority 
| no 


24g 
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"How and why diflinguiſhed from ne which go to 


ibe CREDIT. 


ve no diſtinction is more abſolutely ſettled ;- and in 
0 point of Theory, the exiſtence of a direct Intereſt 
is capable of being preciſely proved; but its 
ie influence on the mind is of a Nature not to 
« diſcover itſelf to the Jury, whence it hath been 
« held expedient to adopt a general Exception, - by 
„ which Witneſſes ſo circumſtanced are free from 
Temptation, and the . Cauſe not expoſed to the 
* hazard of the very doubtful Eſtimate, what quan- 
« tity of Intereſt in the Queſtion, in proportion to 
© the character of the Witneſs in any inſtance, leaves 
© his Teſtimony entitled to Belief. Some indeed are 
© incapable of being biafſed even latently by the 
_ -< oreateſt Intereſt, many would betray the moſt ſo- 
_< lemn obligation and public Confidence for an In- 
© tereſt very inconſiderable. An univerſal Excluſion, 
here no line ſhort of this could have been drawn, 
< preſeryes Infirmity from a ſnare, and Integrity from 
4 ſuſpicion; and keeps the Current of Evidence, thus 
55 of far at leaſt, clear and uninfeted, | 


But Reſentment or Partiality, when prevalent in a 
<« great degree, are apt to ſhew themſelves in the 
bs Voice, Countenance, and Air of the Witneſs; in 
« the manner of his repreſenting facts, and often by 
« the intermixture of his own ſentiments and opinions; 
« ſometimes by an exceſs of warmth, at other times 


Aby a ſolicitous reſerve, and in ſome by an affecta- 
« tion of * 


Tg 


of IurEAESY within the meaning of tbe Rol z or 225 
PRINCIPLE, 


To FOR this Rule, © that Intereſt excludes Teſtimony,” 2 Atk. Rep. 
we muſt conſider what the Law looks upon as Intereſt, Rc — 
and it is, where there is a certain Benefit or Diſadvant- 
age to the Witneſs i: the CO f the Gang 
one way. 0 
And 8 in whe firſt d a naked Truf 
doth not exclude a man from being a Witneſs : for 
ſince there is no falſe Bias on his Conſcience; there is 
no reaſon to exclude him from Atteſtation. | 


Therefore a Guardian | in Socage may be ſworn (ES 
bis Ward, 


An Infant bringing his Action by Guardian, th 
Guardian on Record not allowed to be a Witneſs : be- 
cauſe if the Action be frivolous, the Expence of ſuch 
Action will not be allowed him in his Diſcharge: and 
therefore the Guardian that would be ſworn to ſupport Parker ©, 
this Action, ſwears to the maintaining * of” his own 


Intereſt; and conſequently, is not a en Wit- str. 306. 548. 
neſs. | | San: 


SECTION u 
Of Wrruzzers intereſted, and others not interefied, within 
'  #he S—_— of the Rule. | 


* It ſeemeth that” an Executor may be ſworn in a 
Cauſe relating to the Will, where he is not refiduary 


Legatee; becauſe he is no more than a Truftee, . 
has no Intereſt. | 


Where a Man has a Truſt, conpled with an Intereſt, 3 _ W. Rep, 
he can not be ſworn in the Proof of -it ; becauſe he 1 is oor" 
regarded“ in Law as Maſter of the Eſtate, 

« But when the DoQtrine of Truſts was novel, much 
« ſeverer hath been the Rule: and accordingly it hath 
te heen held, that” where A. has the Freehold in Truſt 
for B., A. cannot be ſworn in Defence of it: becauſe 


Q e 


Mod. 107. 


Ch. 2. Tr. Atk. 
Rep. 229. Note 


365, 6. E. 2 G. 
Ul, 


Mere Tavsr EE, a Witneſs in Equity ; otherwiſe in Law. 


he is looked upon in Law as Maſter of the Eſtate: 
for the Ceſtui qui Truft can not derive a legal Title in 
the Ejectment, and the Truſteee muſt, not be ſworn 
to derive a legal Intereſt to himſelf. 9 


And although now, for a conſiderable time, it is 
« clearly ſettled, that in Equity, àt leaſt, a Truſſee, 
© MERELY as ſuch, is not precluded from being a 
«« Witneſs concerning the Truſt Eſtate z yet in con- 
% formity to the antient Diſtinction (too ſtrongly it 
then ſeemed eſtabliſhed by Precedent), an highly re- 
« ſpeed Authority declared his Idea, that” a Truſtee, 
though merely nominal, cannot be examined at Law, 
though he clearly may in Equity. This, if it were 
« ſtiſl held Law, would ſeem to merit the Aid of the 
„ Legiſlature, that Evidence might not be excluded in 
ce this ſingular inſtance contrary to the general Princi- 
« ples, and the other Rules of our Law concerning 
« Admiſſibility of Witneſſes. Bur recent and great 
« Authority appears for the admiſſibility of an Executor 
cc in Truſt, and of a Common Truſtee without Re- 
ce aft en 


- Tenant at Will has been allowed to prove Livery of 
ſeiſin in the Leſſor: for a Man cannot be ſaid to get 
or loſe where he has only a precarious Intereſt, and not 
ſuch certain Benefit or Charge out of the Eſtate as he 
may recover in an Action: Now Tenant at Will can 
maintain no Action for the Poſſcſſion in his own Right; 
and therefore, by his Oath, he doth not defend any 
Eſtate or Intereſt of his own, he is but in Nature of a 


Bailiff or Servant to the Freeholder, and the Law does 


not exclude Servants to be ſworn in behalf of their 
Maſters. _ 8 { 
ln theſe Terms the Doctrine on this head hath 
cc heen ſtared: but now, ſince Acr1cuLTURE hath 
become an Object of conſideration, proportioned to 
& it's zult and great importance, for this Cauſe, and, in 
5 favour alſo of the free and certain poſſeſſion of pro- 


— 


— 


_  * Holt and Tyrrel, 1. Bar- a Trial at Bar, it was held, that a 
nardiſt. 12. E. 13 G. I. 1727. Truſtee, without Releaſe,' might 
cited in tht abe ue Caſe, where, on be a good Witneſs, © 


e * perty, 


17117 XK—k—ñ 


An. nd ys reputed Tenancy at Will, 
: whether it now excludes T ESTIM ONY, 


« perty, Tenancy at Will is conſidered as Tenancy from 
« Yearts Year ; entitled to an half Yeat's Notice, deter- 
mining with the Commencement of the Eſtate: or if it 
Ihe thought more proper to ſtate the Propoſition in 
e theſe Terms, where on the Tenancy there is annual 
.< Rent reſerved, or where the Nature of the Demiſe 
* requires occupation for an Year certain, the Courts 

« of Juſtice will conſtrue ſuch Demiſe, without any 
s ſpecified Term, agreeably to the Nature of the Sub- 

« jet, and the fair intent of the Tranſaction, ſo as 
« that it be a Tenancy for a Year certain; renewed by „ 
6 Implication, if timely Notice (of which the Limits 
have been ſpecified already), be not given of the 
DPetermination of the Contract. 


« And this Neceſſity of an half Year's Notice, deter- 
t mining at the Period from which the Demiſe ori- 
« ginally commenced, is recognized not only with re- 
« oard to Lands, but Houſes, in a Caſe very recently 
„determined: which was, a Demiſe by parol of a 
„public Houſe at 107. per Aunum, the Rent to com- 
| © mence from the Midſummer of 17817. 


ther On the 26 March, 1785, a Notice was ſerved 
« to quit on the 29th September following. | 


&« A Verdict was taken for the Plaintiff at the Salif: 


60 bury Aſſizes, ſubject to the Opinion of the Court on 
© the Special Caſe as above ſtared, 


: * Tt was much contended by Mr. Le Meſurier, who 

« argued for the Plaintiff, that the reaſons for protec- 
tion and encouragement of Huſbandry, had governed 
all the preceding Caſes: that the Principle of the 
< Rule failed with regard to Houſes; that in ſtrictneſs 
* ſuch a Contract as that in Queſtion, amounted to no 


* more 


4:4 — — — 
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Such Intereſts is NET now beld Eſtates for 6 
Tear certain, 


* more FER a Shad at Will; and that the reaſons 
<* of convenience would not warrant extending a con- 
* {trudtion as to the circumſtance requiſite to the ef- 


* ficacy of an half Year's Notice, to ſuch inſtances. 


* And that although ever fince the time of H. VIII. 
<* half a Year's Notice to quit, had been held to be ne- 
« cellary in the Caſe of a Tenant at Will, it was not 


then nor by any ſubſequent Caſe required that ſuch 


Notice ſhould expire with the Year, and that at leaſt 
<< there could be no Analogy from the mptiyes for re- 


<« quiring this in the inſtance of Farms, which, ſhould 


make this correſpondence of the expiratian of the 


1 Natice to any particular Period neceflary i in the Caſe 


. * of Houſes. 


Comm. I. c. 9» 


P+ 150, 1. 


Hargr. Co. Litt. 
ch. J. & 68, 


n. 3. 
4 G. II. c. 28. 
11 G. II. c. 19. 
413. 


„ But all the Judges then preſent (abſente WII Ls) 
© conſidered this Diſtinction as not affecting the 
© Cafe: which they held to be ſufficiently ſtrong on 
« the general Principle, that Notice given to quit be- 
6 fore the expiration of the Year, computed from the 
« Term of Commencement, is contrary ro the implied 
Agreement of a Tenancy from Year to Year, which a 


2 Tenancy on annual Rent is now underſtood to be at 


« the leaſt. And therefore, J udgment for the De- 
= CO. : 


© I feemerh x now 8 that hardly any 7. engnt 
* can come in as a Witneſs, unleſs Tenant by Sufferance, 
&« which is, he who holdeth over without conſent of 
« the Landlord, after the expiration of his legal Term: 
&« an inconvenience, frequent when there was no better 


< remedy than by EjzAment in ſuch Caſes: but of 


&« which little is now heard figce the Statute, early in 
6 the Reign of the late, King, gave the DOT 2h 
6 OY Yearly Value. | 


| I | « I 


The ee 'CESTUY QUE Tru wg excluded by 
INTEREST. 


« It is clear,” the equitable Ceftuy que T ruſt can 
not be ſworn to the Tide: for Equity is a part of 


"bl 


Ch. Reps 25 


the Law of England: and therefore, the Law alga 


ſo far to take Notice of the equitable Intereſt, as to 
exclude the Owners of ſuch Intereſt, who do really en- 
joy the Benefit of the Eſtate, from any Auceſtation. 


If a Man promiſe a Witneſs, that if he recover the 
Lands, he [hall have a Leaſe: of them for. ſo many 
Years, this excludes the Evidence: for here the Wit- 
neſs would have a fixed and certain Advantage from 


Mod. 21. 


2 Keb. 576, 


the Event of the Verdict, and by conſequence, his At- 


teſtation is to derive an Intereſt to himſelf. | 


© The Caſe indeed thus put, bears a Complexion 
it very like Subornation of Perjury : at leaſt it amounts 
e to that undue practiſing of Witneſſes which the Law 
“ abhorreth: but ſo much is not neceſſary to the 
© Rule: for if the Intereſt be direct and dependant 
on the Event of the Cauſe, in favour of the party, 
« by whom the Teſtimony is tendered, it is immaterial 


in what manner or from what ſource ſuch Intereſt 


& ariſes.“ 


A fire facias was brought by the King to Fi a 
Patent, and Exception was taken to the Witneſs, be- 
cauſe he was to be Deputy to the Perſon that would 
© avoid it: but the Exception was diſallowed : becauſe 
the ſcire facias is in the King's Name ; and therefore, 
it“ cannot be preſumed, that the [Intereſt was in 
another, which would deftroy the very being of the 
fſeire facias: for no Judge ought to preſume contrary 


to the Record. It ſeems the reaſon of this was, that 


there muſt have been r hu on e 
«and that of Fraud,” 


Mod. 21% 


„% 


o/ Exczrrions % InTEREST defiroyed by the | 


Deftruftion of the INSTRUMENT ; and where this will 
not take LAPS. 


T1 L E. III. 


a 11 the Obligee deviſes the Debt to the Obligor, and 
the Executor, in ſatisfaction of the Legacy, delivers 
up the Bond, and the Bond is cancelled, and after the 
Validity of the Will is queſtioned, viz. whether the 
Teſtator was compos or not, the Obligor is ſaid to be a 
good Witneſs to the Will: becauſe the Obligation 


being cancelled, he can never be charged at Law 4 
a cancelled Bond, for it is the Seal that * carries” the 


” Obligation.” 


« Tt may indeed be ſaid, that if he Will be a void 
« one, the Executor may be liable to the perſon who 
© ſhould have had the Benefit of the Bond, whoſe ſecu- 
e rity he hath raſhly deſtroyed : but this doth: not 
< prevent the Competence of che Witneſs; nor even 
e affect his Credit ſo long as he is under no ſuſpicion 
of having fraudulently promoted the making of a 
<« falſe Will (as a forged. one, or obtained by impoſition), 


© in order to procure a Diſcharge of the Debt he owed 
* to the Teſtator. N 


But otherwiſe it is * held” in caſe of a Morigage: 


for though the Mortgage be cancelled, yet the Right 
being transferted, doth not ceaſe or 8⁰ back again br 


the cancelling of the Deed. 


| Now the Mortgagee, at Law, hath an abſolute Eſtate: 
and Equity * doth not allow” a Redemption, but by 
diſcharging the Mortgage Money, © or by the Act 
<« of the Mortgagee, equivalent to ſatisfaction by pay- 
« ment:“ ſo, that in ſuch caſe, the ſwearing. the Teſta- 
tor to be compos after cancelling the Deed of Mortgage, 
would ſtill be in Defence of his own Intereſt: for the 


Eſtate doth not come back to the Mortgagor, but by 


Virtue of the Deviſe. 


« And 


InTEREST (/friffly ſo called) excludes Telimony in 


CRIMINAL Cauſes, 


8 FIRE that the real Intereſt or equitable Lien on: 
« the Eſtate is to be regarded, hath been confirmed 
« by late Caſes, The Deeds ought ro accompany the 
« Title, and a prior Mortgagee, if he bath. ſuffered 
«the Deeds to be in poſſeſſion of the Mortgagor, ſhall 
not prevail againſt a ſecond Mortgagee without 
& notice, who has all the title Deeds, and has taken the 


7 * 
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Goodtitle v. 
Morgan, E. 
1787, B. R. 
T. R. 755. 


« Albgnment of the Truſt Term for a ie Con- 


«fi deration, | 
Nor, on the other hand, ſhall the pofſeffon of a 


re ſatisfied Truſt Term and of the Title prejudice the“ 


true ownerſhip : which will be conſidered, not only 
in Equity, but at Common Law, in Trial of an 
4 FjeAment. Now in Evidence, the Court will * ſee 
where the ſubſtantial Intereſt is: and to this the 
4 Objection of Incompetency muſt be allowed to ap- 
4e ply, though the formal Intereſt may be in another.“ 
If a Man makes a Feoffment to one, and afterwards 
makes a Feoffment to another of the ſame Lands; and 
in the ſecond Feoffment, “ reciting,” that he was 
ſeiſed in Fre at the time of the Feoffment, makes di- 
verſe Covenants, that the Feoffee ſhall quietly enjoy, 
| &c. after, upon an Iſſue taken, whether there were any 
former Feoffments, the Feoffor ſhall not be ſworn 


to prove that there was not; becauſe the Feoffor, in 
this Caſe, would be ſworn to fave himſelf from the 


Breach of Covenant in the ſecond Feoffment, and there- 


T. R. 759, 9, 


®* Vheate 

and Burgeſs. 
Bl. 123. 
Willoughby v. 


_ Willoughby, 


Canc. T. R. 
763. 


2 R. Abr. 68 5. 


fore, he is concerned in Intereſt in the Succeſs of the 


Cauſe, and ought to be excluded from all Atteſtation. 


TirrLs. IV. 
IvTz REST, where dire? and abſolute, applies as an 


ExcEPTION 70 CRIMINAL Caſes. 
ee As hath before been noticed,” in all public Pro- 
ſecutions, the Party injured may be a Witneſs, © with 


the Exceptions already intimated, and now to rod 


2 : Nated more largely.” 


Q4 -<« Thus - 


Farar, 331. , 


Diſtinions and Inſtances. 


„Thus the Party may be a Witneſs,” where there 


is a Fine to the King, and no private Advantage ariſ- 


ing to himſelf, © immediately or conſequentially,” 
from ſuch a Proſecution : but if there be any Advant- 
age of private Benefit to accrue by the Proſecution, 
the Party is equally excluded as in a private Action. 3 


In an Information of Aſſault and Battery, the perſon 
injured may be a Witneſs: becauſe here the Fine is to 
the King, and no private Benefit accrues to the party 


as the reſult of the Proſecution, © © 


Hardr. ubi ſupr. 5 
2 Str. 728. S. P. 


v. L. N. P. 289. 
: _ * which is removed by a Releaſe. 


But ſuch Verdict in an Information, founded oaly 


or the party's own Oath, cannot (which we have al- 
ready obſerved) be given in Evidence in a Civil Action: 


for that were indirectly to ſuffer the party to atteſt i in 


his own behalf. 


But where, on any public Proſecution, there ariſes 
any private Advantage to the Proſecutor, there he can 
not be a Witneſs: becauſe that were plainly “ and 
directly“ to atteſt in his own behalf ; WOE can never 


be admitted. 


Therefore, on an Information of | Forgery, the party 
whoſe Right was prejudiced by the forged Deed, can 
not be a Witneſs: becauſe (as was intimated above) 


there plainly reſults a private Benefit to the LPG from 


the Succeſs of the Proſecution. 


But this is one of the Objections to empeneney 


Accordingly the 
te principal Evidence againſt Dr. Dopp, the party in 


„ whoſe Name the Bond was forged, was admitted to 


« give Evidence, this proof being firſt made. I cite, 
« for this the memory of the tranſaction, recent on ac- 
© count of it's particular circumſtances in the minds of 
« many, and the account given in a reſpectable Pub- 
« lication. We have before obſerved, the point is ſet- 


Ann-Reg-2777- « tled in civil Caſes z it is not leſs ſo in criminal ones.” 


3 OT So 


— - 


Cast containing the leading Principles which diſtinguiſh 233 | 


Ix T EREST from indeter minate InrLUENCE, 


So in an Information of Perjury, founded on the Harde, obi cwpr, 
Statute, the Perſon injured by the Perjury, can not be a 1 Sf. 537: 
Wirneſs: becauſe * he” gains ten Pounds on the Statute 119% | mY 
by Conviction. But, of . courſe, on an Indictment at 
« Common Law, where the Penalty does not go to the 
. the party injured may be a Witneſs.” 

10401 

So in an Information on the Statute of Uſury, the ins! 
party to the uſurious Contract can not be a Witneſs, = » K. Abe. 689. 
(while he hath an Intereſt in the Queſtion), becauſe 3 Moi, 1j. 
that were to avoid his own Securities; but after he 
hath paid the Money, he is a good Witneſs ; becauſe 
then the Party guilty is fined to the King, and there | 
is no ee to the Prolecures from the Informa- 9 4 
tion. 

I ſhall now mention a Determination, which 
e throws great Light on the general Theory and 
« Diftintions of this Article, and ſhall, for that 
& reaſon, quote it ale verbatim. 


EA V. 


Diftintlion Aevabetn Intereft and indefinite Tahir. 


In the Caſe of Abratams againſt Bunn, which was 4 Burr. Manſ. 
e an Action qui tam, on an uſurious Contract, on te a 
Trial at Guildball, before Lord eee Jong there 
« as à Verdict for the Plaintiff, On a Motion for a 
% New Trial, the Ground taken, was the ſuppoſed In- 
&« competency of the Plaintiff's Witneſs. He was the 
* Borrower of the Money, and was called by the 
« Plaintiff to prove the uſurious Contract. 


That this Witneſs was the Borrower of the Mo 
« ſufficiently appeared, being directly ſo charged in 
& all the Counts on the Record: which were entirely 
© on uſuriouſly 7aking, there being no Count which 
charged any Bond, Aſſurance, or Contra#. 
There 


Hy 


GrounDs of ExceepT1ON 12 


There was an Exception as to HA Form and Time 


* of taking the Objection; which belongs to another 


« head, and is preſently to be conſidered: but the 
« Court went on the Merits; as if the Exception had 
* been duely taken | in N of time and form. 


The Cnizy JosTice, in d werſag the Opinion 
- bg the Count, od, 


4 Thiwe are two Reaſons given for a re- 
jecting the Teſtimony of the Berrower. 


5 1ſt, Becauſe tis to be preſumed really his own - 
„ Cauſe,. and that the nominal Plaintiff is ſet up co- 
« lourably by him. 


„ adly, Becauſe it would enable him to avoid his 


<* own Securities, and diſcharge himſelf of the Money 
= \ borrowed. 


4 


« The firſt Reaſon” is noto ins en for he 
ois not now preſumed to be a party in the Caule, 


As to the ſecond, the Propoſition laid down is too 


3 large; for there may be Uſury which can not af- 


* x. Long's 


Caſe. Sir 1. 


Raym. 191. 


e fe&t the Debt or avoid the Contract. The Clauſe 


& which avoids the Contract is, where the Uſury is for 
more than five per Cent. Bur if a Contract be only 
for five per Cent. and the. Lender afterwards takes 
© more, he is liable to be proſecuted for Uſury, and 


« to pay the Penalty, though it does not avoid the 


e Contract. And where it would aft the Debt, it 
% may have been“ paid. 


« All the other Caſes are looſe Notes of ſayings, or 


« Opinions at Ni prius, general Aſſertions, general 


« Inferences, without particulars, without Argument, 


te without Conlideration, without N 19 7 of 1 9 
« or Facts. 


60 © This 


recover againſt the Wirxxss in another Cauſe, the 
n, . is to the CR EDir . 


Where the Proceedings can not be given in ExibzNcx 10 


“This Queſtion having ne now come before the Court, | 


« it is neceſſary to conſider it with Accuracy and Pre- 
« e ciſion. 


The Objection to the Competency of the Witnef | 


« can only be ſupported by arguing, either, that the 
« Event of this penal Proſecution, in favour of the 


« Plaintiff, will avoid the Bond, Aſſurance, or Contract 


of the Witneſs, and diſcharge him from the Debt; 
e or that this Cauſe turns upon the ſame points and 
e tranſa&ions, which, if proved in another en vould 
“ avoid the ſame. 


The Foundation fas i in both 6 Propel and 
64 the Conſequences would not follow in the laſt, if 
© the Premiſes were true. 25 


te No Contra# or Aſſurance appears here for Uſury: 
* or ſo much as to repay the Money. And if there 
ewas, the Recovery of the Penalty, upon this Infor- 
< mation, would not affect the Contract. The Judge 
« ment in this Action could not be given in Evidence 
ein an Action for the Debt, though the Validity of 
© the Contract depended upon the ſame Grounds as 
* the Information; That might indeed be a Preju- 
« dice, Influence, or Bias upon the Mind of the Wit- 
e neſs and go to his Credit, but not an actual Intereſt 
0 to go to his Competence. 


« This Diſt inction has not been ſufficiently wt 


© to at Niſi privs. The Caſes are TO and 


it is impoſſible to reconcile them. _ 


„ The great Deference to Lord Cbief Juſtice kane 8 
00 Opinion made the Caſe of The King v. Whiting, to 
ic be followed for ſome time. Nay, Lord HAx D- 
c WICK E implicitly followed it in the Caſe of The 
Hing v. Nunez, 


« At 


v. ſupra. 


\ 


Salle. 283. 
Mic. 10. III. 


Þ Str. 1047» 
P, * G. II. 
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8. C. 2 Sid. 
431. 


® Firſt Mod. 
26 OR. 17 
argued in 
T. 1736. 
and determined 
on Friday, 

21 Febr. 1736. 
Burr. 


4 Lord Hard- 
wicke's Words 


were, (as Itook _, 


them in my 
Note), if that 
Caſe were ſtrict- 
ly examined, I 
believe it would 


appear that the 


ObjeQion went 
rather to the 
Credit than to 
the Cumpetency 
of the Witneſs, 
Burr. 


_ on this point for ſome. time kia and 
rd 9 


At that time there were many Caſes both ways, a 
4 ftririg of both Sorts : and among the reſt, Watts's 
« Caſe, in Hardreſs, that in Forgery, Petjury, or 
« Uſury, the party grieved ſhall not be admitted as a 
« Witheſs, becauſe be may receive a conſequential Ad- 


+0 vantage from the Verdict; and Parris's Caſe, in 


« 1 Ventr. 49. where ſuch a Witheſs was admitted. 
% None of which Caſes were conſidered or locked into. 


« But finee the Caſe of I biting, and the Caſe of 


% Nunez, there has been great Light .thrown upon the 
« Diſtinction between 'Ixtereſt which affects the Come 


« prTEXCE of a Witneſs, and Influence, which goes | 


„only to his Credit. There have been the Argu- 
ments, and Judgment in the Caſe of Rex v. Bray, 
„Mayor of Tirtagel, where Lord Hardwicke ſhook 
„the Authority of Rex v. Whiting ; which he there, 
te jn effect, contradicts, (though with guarded Decency 
« of Expreſſion), notwithſtanding his having before 
6 followed it in the Caſe of Nunez. + _ 


Hh Then came the Caſe of the Eaſt India Company v. 
* Galen. There was alſo a Caſe of Bailie v. Wilſon, 
about the proving of a Will) before the Delegates: 
* who were - equally divided, whether the Objection 
„ ſhould go to the Competence or Credit of the only 
« Witneſs who proved a Codicil, ſubſequent to a ſecond 


« Will, ſetting vp «gain the firſt Will; and therefore, 
„no Sentence was given. Therevpon a Commiſſion 


« of n iſſued : : a Majority of whom (Mr. 
Wu ** Juſtice 


RuLs now Kale with it's chief Diſtindions and 


Liurrarfons. 


« Juſtice Denniſon being one) held that it went only to 
« the Credit. And ſentence was given for the firſt 
* Will, Upon a Petition for a Commiſſion to review, 
<« it was fully argued: and Lord Hardiwicke, on the 


* 15th of Jan. 1744, gave a ſolemn Opinion with the 


« Majority of the Adjoncts, that the Witneſs having 
 < adminiſtered under the firſt Will as Agent to the 
Executor, or as Executor de /on Tort, and being lia- 


* ble to Actions, the objection went only to the u 


not 00 the Competency. 


” The folemn Diſcuſſion in theſe three Caſes Ma þ 


the Line between INTEREST, which goes to the 
« COMPETBNEE, and INFLUENCE which goes to the 
Credit, more TOY than had been before underſtood. 


* „ 


* Joubtful, the objection ſhould go to : i Credit. 
«Te eſtabliſhed, that the Queſtion 11 a criminal Pro- 


ſecution being the ſame with a Civil Cauſe in which 


e the Witneſs was intereſted, went generally to the Cre- 
« dit; unleſs the Judgment ip the Proſecution where 


ce he was a Witneſs, could be given in Evidence in 


© the Cauſe where he was intereſted. I ſay, generally, 
& becauſe all Rules of Evidence admit of Exceptions. 


= After theſe Cafes, in that of Rex v. Broughton, in 


« 1745, Lord Chief Juſtice Lee, over-ruled the three 
<« Caſes of Rex v. Whiting, Rex v. Nunez, and Rex v. 
* Ellis, which opinion of his has been followed ſince 
ce and vpproved- 


There has been a remarkable Caſe in Trinity Term, 
« 22 & 33 C. II. Bartlet v. Pickerſgil. The Defend- 
te ant bought an _ for the Plaintiff; There was 
"ng. 
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13 
. 5 
— * 


\ 


Caſe where Plaintiff was Witneſs in an Indiftment for 
Perjury; the Charge relating to a Tranſaction which 
.. offeaed the Intereſt of the Plaintiff. 


© no Writing, nor was any part of the Money paid by 


te the Plaintiff. The Defendant articled in his own 
* Name, and refuſed to convey ; and by his Anſwer 
© © denied any Truſt. Parol Evidence was rejected; 
de and the Bill was diſmiſſed. The Defendant was 
de afterwards indicted for Perjury ; tried at York; and 
e convicted upon Evidence of the Plaintiff, confirmed 


te by circumſtances, and the Defendant's Declarations. 


'« The -Plaintiff then petitioned for a ſupplemental 


« Bill in the Nature of a Bill of Review, ſtating this 


© «< Conviction: But the Petition was diſmiſſed, becauſe 
© the Conviction was not Evidence. 22 Nov. 1762. 


This Reaſoning ſhews too, that if it was neceſſary, 


te the Witneſs. was competent to be heard as to the 


Debt being paid: What he ſwore could not be 
1 . in an Action for the Debt. 


There is no Datiger of Peary from beving him. 
« The Defendant may produce the Security, and falſify 
* him, If (as here) it is the Caſe of a Pawn, the Wit- 


t neſs would ſwear againſt his own Intereſt to ſay un- 
e truely the Debt was paid and the Pledge returned. 


But either way the Debt is paid. For unleſs the 
66 ON 2 redeemed, it is a ſarisfaQtion, | 


; 9 Suppoſe a Witneſs produces a Bond or Mortgage 
. cancelled—ſuppoſe he produces a Receipt,—there 
© can be no Danger in hearing him: For the Jury 
te are not bound to believe him. That depends on 


.« Circumſtances, which ach contradict or ſupport his 
py Teſtimony. 


But 


eee between Grnnn 11 and PARTICULAR | 


IxTER EST. 


« But if it be te to prove Payment, and the 
e Party is not to be heard as a Witneſs to prove ſuch 
« Payment, the Statute would be as effectually te- 
te pealed, as if the Borrower could never be a Witneſs 
« at all: For they never would ſuffer any Body elſe 
tc to be privy to the Payment, delivering UP, or can- 
© celling the Securities. 


But to go further, all Objections to the Com- 


ce petence of the Witneſs muſt either be proved, or 


« drawn from him upon a Voire dire; or, to take it in 
the utmoſt Latitude, upon his Examination. 


Here was no Proof of any Objection, or of auy | 
« Debt remaining, The Witneſs ſwore, that he ſhould | 


te neither gain nor loſe by the Event of the Cauſe; in 
e every ſhape in which the Queſtion could be put: 
c And he ſhews it by giving an Account of the Debt 

being paid. He ſwore, _ a Hire dire, that it 
as paid. 


Had the Defendant produced a Security, or proved 


the Pledge to be remaining in hrs Cuſtody ; it would 


have been a different Conſideration, whether the 
„ Witneſs, who was the Borrower of the Money, 
could be examined to contradict this. But when tbe 
& whole Ground of the Objection comes from bimſelf only, 
© what be ſays muſt be taken together as he ſays it: and 
te then the Debt is paid. 
ce In every Light, we are all of Opinion, that, under 
& a1] the circumſtances of this Caſe, Benjamin Abraham 
& was a COMPETENT Witneſs.” 


3. 


| TiTLE. VI. 
Different effect of General and 3 Intereſt. 


The Men of one County, City, Hundred, Town, 
Corporation or Pariſh, are Evidence in relation to the 
| „Rights, 
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ſeems an 


| evident tranſ- 


in the 
der Ed. 


1 A. St. Is 
| Co 18. 13. 


Mere General Intereſt does not Feli Competency. 


GEenzRAL InTEREST. 


© Rights, Privileges, Immunities, and Affairs of ſuch 
Ton, City, &c.“ if they are not concerned in private 
Intereſt in relation thereunto, nor advantaged by ſuch 
Rights and Privileges as they aſſert by their Atteſtation. 
Men of the County are Evidence on an Indictment 
for not repairing a Bridge: for, || whether it be in re- 
pair or not, they are perfe&ly indifferent: for every 
man for the convenience of his. own Paſſage is concern- 
ed to uphold” the Bridge, and can not be thought to 


create an uſeleſs Charge; ſo that he is perfectly indif- 


ferent, being equally concerned on both ſides of 2 
Queſtion.” 


„And this which appears to have . before ſettled 
« at Common Law, is now n Provided by 


94 Statute. EL 


But the Men of the 8 can not be ben in a 


Cauſe relating to the Bounds of the County, in a ſuit 


depending between that and another County, carried 
on at a County Charge: becauſe every man is in ſuch 
a Caſe concerned to prevail in point of Intereſt. 


& Formerly,” if the Hundred © were” ſued on the 


Statute of Winton, no Perſon of that Hundred, © it 


_ © was held, could” be a Witneſs ; becauſe every per- 


ſon's Intereſt is concerned in the Tax of the Hundred, 
and * he” therefore ſwears in his own Diſcharge. 


« But now” Inhabitants of the Hundred “ are” to 


be admitted as Witneſſes at Trials on the Statutes of 
Hue and Cry. 


The Inhabitants of a Pariſh can norbeWitneſſes in re- 


lation to Common, or the Modus Decimandi; becauſe 


this 


| Otherwiſe where each Individual Bes a certain Share in 
this general Intereſt, 


; this touches the private Intereſt of thoſe Perſons, and 
the Loſs or Gaia falls upon their private Fortunes. 


« So in an Action on a Policy of Inſurance, any 
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Hob. 97, 2. 

v. Caſe of 
Poor x, Dovg?. 
Controv. Elec. 


II. 236, 7. 
L. N. P. 283. 


* who have inſured on the ſame Ship ſhall not be Wir- 


ec ne ſſes. 


— 


So neither ſhall a Sailor, who hath Wages due, 5 a 
Witneſs concerning the ſafety of a Ship ſappaſed to be 
loſt, * for he is intereſted in the Event of the Queſtion : 
« ſince, if the Ship be loſt, the Crew loſe their Wages.” 


So in a Corporation, the Inhabitants and Freemen 
are Witneſſes to any thing relating to the Public, 
where they are not concerned in Gain or Diſadvantage 
in relation to their private Fortunes; but where any 


v. Str. 414. 


v. Parker 286. 


Loſs or Diſadvantage is conſequent to the Witneſs 


vpon his Trial, he muſt be excluded. 


In an Action on the Caſe, brought by the Mayor and 


Commonalty, concerning the Water Bailage, a Freeman 

of London may be a Witneſs: becauſe the Freemen are 
not concerned in the Privilege by immediate or private 
Intereſt, nor do they get or loſe by Conſequence of the 
Trial. © Yet at that Period (32 Car. II.), this did 
&* not paſs unanimouſly : and on the Tender of a Bill 


of Exceptions, the Counſel by whom theſe Witneſſes 


< were offered, appear to have thought it ſafeſt to waive 
the Point.“ 


So in a Gift to a Corporation, any Member may be 


Witneſs if the Gift be public in relation to their Build- 


ings, Schools, or the like, becauſe no man gets or loſes 
by the Event of the Trial. 


R Bur 


— 


1 Ventr. 351. 
2 Show. 146. 
3 Keb. 295. 


Sid. 109. 


N. to form. Ed. 


Mic, 10 W. III. 


Ta ASE $ s illuſtrative. 


But as to the Coſtom of Foreign-bought or Fo: igri 
| fold in a Corporation, none of the Freemen are to be 
admitted as Evidence; becauſe every Man's private 

Intereſt is concerned in the Trial, and where a Man 
is concerned in the conſequence of the Trial, he can 
not ſupport it by his Oath, 


But in an Action brought by Parifhioners for em- 
be zzling the Stores; now by S:. 3& 4 . & M. c. 11: 
F 12. the Pariſhioners may be Witneſſes (Alms-men 
excepted) : for the Statute, in Behalf of the Poor, hath 
fer aſide the Rules of the Common Law in that in- 
ſtance: and ſince the who'e Riches and Improvement 
cf the Nation ariſe out of the Labour of the poorer 
+ ſort, it is but realonable that the Materials of their 
Labour ſhould be abundantly: fecured againſt all Miſ- 


 mManagemeer. 


5 And now the Inhabitants of every Pariſb, Fown- 
e ſhip, or Place, ſhall be competent to prove an of- 
„ fence within their Limits, notwithſtanding the Pe- 
* nalty (provided it exceed not ten pounds), &c. 
given to the Poor of ſuch Pariſh, &c. or other- 
4 wile, in Exoneration thereof. 


* And where part of the Penalty goes to the Corpo- 


* ration, the Wives of Freemen have been regen as 
« Witneſſes. 


ce [tis no good Exception to a Witneſs that he hath 
Common per Cauſe de Vicinage of the Lands in Queſ- 


ce tion, for this is no Intereſt, but only an Excuſe for 
Ttelpals. 


* An Inhabitant not rated to the Poor, nor receiving 
« Alms, is a competent Witneſs in an Action for a Pe- 


** nalcy, a Moiety of which is given to the Poor of the 
« Pariſh. 


« But the Intereſt ' which excludes, maſt be certain, 
te. and not contingent, For which reaſon the Heir ar 
« Law is a competent Witneſs : for his Eſtate is pre- 
ic carious, at the Will of the Owner, and he therefore 
« hath no abſolute Intereſt; but he who hath a veſted 
_ © Eſtate in Remainder, is not competent, for he hath a 
ce certain Intereſt, And accordingly the Heir of a 


« Bankrupt was admitted, to ſwear a Debt due to the 
„Bank upt.“ 


*# 


Illegal 


c3 11 ww 


T . 0 0d ex 


moſt immediate Intereſt : and it is not to be preſumed 


ConTinernT InTEREST does not exclude Intersft 243 


_ Contingent, 
Illegal Intereſt is not to be preſumed. The Law W 


« will not preſume an Intereſt contrary to the legal 


« or conſtitutional quality of the ſubject. 
© Thus where a Party, being an inhabitant, was 


offered to prove that outfitters had no vote in the 
c choice of repreſentalives,- on the ground that he was 


c jntereſted, ſince by this proof he would enhance the 


„ value of his own Vote, the Anſwer was, that a Vote 
.& for Members to ſerve in Parliament was not of the 


% number of thoſe Rights whoſe value is diminiſhed 
te by increaſing the number of thoſe who have a con- 


-* current title; that juch Vote had, in the eye of the 
Law, no Analogy to ſaleable property; and that:1t 
had been the conſtant practice to admit a Voter un- 


« der an indiſputed Title to give Evidence concerning Pousgl'contr.El. 


the Rights of Election; and his Evidence was ac- 360, x. IV- 


e cordingly allowed by the Committee.“ be 


* 


TI TTA VII. 
Pan ry cannot be a Witneſs in bis cwn Cauſe. 


From © this” Rule © concerning Intereſt,“ a Corol- 
lary may be deduced. ; 

That ihe Plaintiff or Defendant cannot be a Witneſs Norton and 
in his own Caule: for theſe are the Perſons that have a my 185 


that a Man who complains without Cauſe, or defends 


without Jultice, ſhould have Honeſty enough to con- 
„„ 4 


And therefore, an Anſwer in Equity is of little 
Weight “ in favour of the party,” where there are no 
provts in the Cauſe to back theſe Suggeſtions + becauſe, 


though it is the Conſtitution of the Court to examine 
the Parties upon Oath to diſcover the ſecret Practices 
__ complained of, yet there is very little Credit to be given 


to a Man's Oath * in his own behalf,” where there is 


no probable circumſtance to ſupport it. 


„The Defendant B., had lent Money to C., on a 3 


* Mortgage of C. 's Eſtate, and the Plaintiff A., being Rhodes, aVern. 
e alfo about to lend Money to C.; D., a Witneſs, de- 55% 5: F. 1795, 
© poſed, that C., upon Enquiry, made from Iaſtruc- 

tions by the Plaintiff, had denied any prior Incum- 

brance. 


R 2 | «06: 


 omua pr æſumuntur. 


Particular Exception 15 the Rule againſt bearing a Party 
on bis own behalf. 


e The Defendant, in his Anſwer, denies the Charge 


© of Concealment. An Iſſue directed to try the Fact; 


ͤ and the Plaintiff, to admit the Anſwer of the Defeng- 
tt ant B., to be read on the Trial. 


oe 1 an exceeding ſtrong Caſe is put, where 
« the Plaintiff was allowed to benefit by his own Teſti. 
" uy: It is this : 


x 60 The Defendants had taken out an Execution 
U 


contrary to an Injunction of the Court of Chancery, 
“And it was alledged, that ſome of the Bailiffs who 
« ſeryed the Execution, had found Money hid by the 


4 Plaintiff in a Wall of his Houſe, to the Amount of 
_ < 1501. which they had purloined, and otherwiſe done 


« oreat damage to the Goods of the Plaintiff, The 
© Lord Chancellor ordered the Defendants ta make 
« good the Money, and ſatisfy the Plaintiff, all the 
* * which he ſhould ſwear he had ſuſtained, 


cs This Caſe manifeſtly went on the Ground of the 


« juſt odium, entertained both in Law and Equity 


« againſt Spoliation, “ particularly under Colour of 
Law: and the Neceſſity of the Caſe, the Wrong-doers, 


4 having from the Nature of the Tranſaction, deprived 


« the Plaintiff of the regular Proof by which the 
„Amount of the Injury ſhould have been otherwiſe 
« aſcertained, I think ic mult be preſumed, that there 


vas ſtill ſome Evidence independent of the Plaintiff's 


te Oath, to induce a Belief, that the Sum of Money fo 
“charged, as taken from him, had been laid by for 
« Safety : and then in a Caſe ſo peculiarly circumſtanc- 
c ed, we may perceive Ay * in ſup- 


4 port of the — 


— 


* In Odium 3 in Subſidium S/o/zato præſtand um 
* And 


ct 


Exceptions ex Neceſſitate Rei, or by poſitive Inflitution. 


TIT LIE VIII. 
3 ExceyT1ONS by Coax Mo Law or by Statute, 


ww And in general, there are ExcePTIONs to the Rule 


* MON Law, and partly by Statute. 


“Thus, where from the Nature of the ſubject 2 
te cannot otherwiſe be expected, a party ſhall be admit- 
te ted as Witneſs whoſe Intereſt otherwiſe is ſufficient 
« to exclude him: for,“ where the Law could receive 
no Execution, unleſs a party intereſted were a Witneſs, 


be rendered ineffectual by impoſſibility of Proof. And 
where the © Law” can have no force, but by the 
Proof of the Perſon in Intereſt, there the Rules of the 
Common Law, * reſpeCting Evidence in general,” are 
preſumed to be laid aſide : * or rather the ſubordinate 
e are ſilenced by the moſt tranſcendant and univerſal 
% Rule, that in all Caſes, that Evidence is good than 
« which the Nature of the ſubje& preſumes none bet- 
ter to be attainable.” 


Therefore, © before the expreſs nde of the Le- 
. e giſlature,“ the Party robbed might be Evidence on the 
a Statute of Winton, to charge the Hundred: for other- 
wiſe the Benefit of the Statute would be excluded; as 
| no other perſon can be ſuppoſed preſent in Fun a TH 
| action to give their Evidence. 


So where the Queſtion was, whether the Defend- 
ce ants had a Right to be Freemen ; though it appeared 
te there were Commons belonging to the Freemen, yet 
« an Alderman was admitted to prove them no Free- 

4 men, it appearing that none but Aldermen were 
<« privy to theſe Tranſactions. | 


R 


there he muſt be allowed; for the Law” muſt not 


« Sg 
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et not admitting an intereſted Witneſs, partly at Com- . 


2 Rolls Abr. 
68 5, 6. 

3 Mod. 115. 
10 Mod. 103. 
Forteſ. 246. 
Ventr. 351. 
12 Mod. 340. 


V. ſupra, and 
Douglas Con- 
trov. Elect. 
Sudbury, vol. II. 
p · 161, 2. 


Rex v. Phipps 
and Archer, at 
Cambr. per Lee 
Ch. J. 

L. N. P. 239. 


. 


2 46 


L. N. P. 289. 


CAskESs Muſtrative. 


e So in Actions by Informers for ſelling Coals with- 
tc out meaſuring by the Buſhel, the Servants were ad- 


 *© mitted as Witneſſes for their Maſter : notwithſtand- 


ibid. 
E. T. Comp. 
and Goſling, 
16 G. II. 


L. N. P. 


289, 90. 


Salk. 289. 
Cor. Holt. 


1 N. P. 290. 
Mic. 1352. 
C. B. 


Willes and 
Harris, Douglas 
Cantrov. El. il. 
273,4. 

and Nite D. 


* ing 3G. II. iaflicts a Penalty upon them for not do- 


e ing it; though Eyre, Ch. Juſ. did, on that Account, 


©« in two or three inſtances refuſe to receive them. 
So, where the Queſtion was, whether the Maſter 
* had deſerted the Ship (Suſſer) without ſufficient 
« Neceſſity; a Sailor who had given Bond to the 
„% Maſter (as a Truſtee to the Company) not to deſert 


e the Ship during the Voyage, was admitted Evidence 


&« for the Maſter, it appearing all the Sailors entered 
&« into ſuch Bonds. 

&* So, where a Son having a.general Authority to re- 
e ceive Money for his Father, received a Sum, and 


60 gave it to the Defendant; the Son (though his Teſti- 


© mony might ſeem to fall under another Exception, 


« as well as that of Intereſt, which will be explained 


ce hereafter) was admitted as a good Witneſs in Trover, 
„ brought by the Father to recover the Money, his 
© Teſtimony being corroborated by other circum- 
de ſtances. 


% So, in Trover 23ſt a Pawn Broker, the Servant 


_* embezzling his Maſter's Goods, and pawning them, 


ce admitted ta prove the F act. 

« Thus in a Cauſe which originated in the Ex- 
c chequer on a Bill brought By the Plaintiff, as Impro- 
© priator of Tyt92s, in hs Pariih of St. Keavine, in Corn- 
ce hall, the Court ditected an Iſſue, which was tried at 
« the Summer Aſſizes, in 1774, before Mr. Baron Eyre. 
« Soyeral Fiſhermen were called by the Defendant to 
cc grove the Manner of Tything Fiſh : the Counſel for 


e the Plaintiff objected to their Evidence, as they had 


« an Intereſt to negative his Claim. But the Judge 
« ſaid, the Object ion proved too much, as it would de- 
« prive the Plaintiff of the only means he could have 

cc of 


On 


«| 


cc, 


On Rejection ar Admiſſion of Informer as a Witneſs where | 
' enlithd to part of the Penally. | 


te of proving the Cuſtom : and the Evidence was ad- 
« mitted. . But the Counſel for the Plaintiff, except- 


« ing to the Admiſſion of any Witneſſes who had fol- 
« lowed the Occupation of Fiſhermen within fx Years, | 


« ſuch being under a preſent” liability, in caſe the 
« Plaintiff ſhould ſucceed, the Judge ruled accordingly, 
« that no Witneſs fo Fr CUNESITen ſhould be admit- 
« ted.” 

On the Statute concerning the hunting of Deer, 
which gives a forfeiture on convi@ion, before © a Jul- 
te tice on the Oath of one or more REDIBIE Witneſſes," 
the Informer © hath been allowed as a” good Evidence, 
though he hath part of the Penalty, 


% However, by a later Authority, a Conviction for 
« this very offence was quaſhed on this very Ground, 


« that the Informer was the Witneſs, and Was intitled Ed 


* to a part of the Penalty. 


And where an Information was moved againſt a 
« * Juſtice, for not condemning an Horſe taken out of a 
6 team, under the Statute which requires proof to be 
tt made before a Juſtice of the cauſe of forfeiture, — 
ce the Caſe was this: the party who ſeized, tendered 
& his own Oath, the Defendant ſcrupled to take it, 


e or to determine the Affair in the Abſence of the 
© Owner or Driver. 


2 « Per Curiam, both were reaſonable Objections. 
« Why is not the perſon who ſeized, and is to have the 
; benefit of the forfeiture, within the reaſon; of exclud- 
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Str. 316. Rex v. 
Tilly, Tr. 

6 G. 1. | 
Ref. to former 


. TT Ser- 
giſon, Eſq. 

2 Str, 1181. 
H. l. 16 G. 1 


6 ing Informers where there is a Penalty ? Making | 


te prcof, muſt mean legal 5 the other alſo is but 


& natural Juſtice. 


Here the Court appears to have recognized both 
65 Priaciples, that of not condemning a perſon without 


giving him an opportunity of being heard, (which, if 
RA s 


Lex potius wult pati pri vatum incommodum quam publicum malum. 


DrsT1NcT1oNs and OnzenvAtions. | 


t the Juſtice had done, he would deſervedly have been 
«* brought to condign Cenſure), and this other of not 
85 condemning upon che Teſtimony of a Witneſs, who 
is to gain by the Convittion, as alike: grounded in 


* immutable and natural Equity. The Information 
« was diſcharged ;/ and with Coſts.” “ 


On the Statute of Conventicles, cc the Informer hath 1 


« been held a good Witneſs, though he hath: not only 
<« part of the Penalty, but comes in the moſt invidious 
character to criminate an Act of worſhip at which 


de has been preſent : and this hath been allowed on 
the Principle, that the Nature of the Caſe * 


« the Preſumption of better Evidence. 


* And-it muſt be obſerved, that the Preſumption of 


<< Impoſlibility to adduce better Evidence, muſt be a 


“ Reſult of the Nature of the Subject as conſtituted by 
| General Law: or if depending on particular circum- 
e ſtances, thoſe muſt be ſuch as entitle a Witneſs other- 


« wiſe incompetent, to be heard by the fault of the 
« contrary party: for an accidental, want of ſuch 
Proof as the Law allows, will amount only to a legal 
& Inability in the Plaintiff to recover: in rare Caſes, 
e and proceeding uſually from his own negligence, 
« this may be inconvenient to the Individual; but it 


.< 1mporteth no leſs than the Certainty of the Rules of 


& Deciſion and the conſequent Security of the Public. 
And the Law regarding the Welfare of the whole, 


© which is that of Individuals too, as parts of the 


&« Syſtem, muſt prefer the ſuffering of a particular in- 
* convenience, rather than the admitting of a public 
© miſchief.” “ | 

Rode "hive ended this. - Rule of Ani, a 
« Witneſs, who hath an Intereſt in the Queſtion, in de- 
, fault of a difintereſted Witneſs (when the Nature of 


«© the Caſe ſuppoſes ſuch an one not to be adducible), 


n 


* ſo 


© the Witneſs : Mr. Salkeld forcibly argued that the 


Ade, and for good Conſideration : if it be after he is Cab. 12 Ta 


Farther Obſervatinns. _ 


« {0 far as” to the Bye Laws of a Cothdfitibi : and i it 

js ſaid, that in an AQion brought by the Corporation of 
Weavers, is Norwich," for the Penalty of a Bye Law, 
which erdains that no Weaver ſhould work at His 
Trade in Hatveſt ; one of the Corporation was? 
allowed e as“ Evidence, though the Penalty was due 
to the Corporation, leſt the Bye Law ſhould be eluded, 
which was made for a Common Benefit. 


But guære: for no Body of Men ſeem to be ulld 
rized to make a Law and atteſt the Breach of i it, where 
it turns to their own Benefit. 


Od an Information qui tam pro Domino Rege, © on the See 20 oy 
Act of Navigation, the Informer was, on ſolemn De- £ Contra. 
bate, allowed to be a Witneſs, though he was to have N 
half the Forfeiture: and this ex Nergſſitate Rei, other- | 


wiſe the Statnte would be eluded. 


And in general, the Rule prevails which was re- Cub. Rep, 217; 
© cognized by the Deciſion of the Court, in the Caſe bo ">" Up yum 
« of an Information on the Statute 5 Anne, c. 14. for 
te the preſervation of the Game. There the Informer was 


« Common Law of England, the Laws in general of 


4 civilized Nations, and of univerſal Juſtice, would no see alto Rex 1 


more permit a Man to be his own Witneſs than his Rarg. 144g. 


% own Judge. And upon this Exception, ſingly, the 3% 2706 
© Conviction was quaſhed. ö 


But Statutes have infringed on this Rule, and Eva- | 
& ſons, eſpecially in Caſes where the Revenue is con- | 
te cerned, have made their way into practice, which 
& reduce the Obſeryance of it almoſt to an ineffective 
« form. An apparently diſintereſted Witneſs is ſet - 
cc up: who, if a conviction takes place, has a regularly 
ce allotted portion with the Informer. | 
« A Perſon” who has part of the Land, ſells bond , gy... 


„32. 


fſummoned as a Witneſs, or after he has had Notice of See Styl. 43% 


Trial, the Court wil not admit his Evidence, 


3 it 


| withſtanding ; for here the Defendant does not ſwear 


Nominal Defendants not excluded from Teſtimony, 


If any perſon be arbitrarily made a. Defendant ta 


prevent his Teſtimony in the Cauſe, the“ Plaintiff” 


ſhall not prevail by that Artifice, but the Defendant, 


againſt whom nothing is proved, ſhall be ſworn not- 


in his own Juſtification, but in Juſtification of another, 
with whom he is untuely” joined in the Action: 
and were not this allowed, it were but for the Plaintiff 
to turn all the ſeveral Witneſſes into Defendants, and 
he might be able to prove what he pleaſed without 
Conteſt : therefore, if there be an Action of Treſpaſs 


againſt two, and no Evidence againſt one of them, he 
may be Evidence againſt the other, 


But this Rule muſt be underſtood where there is no 
manner of Evidence againſt the Defendant : for if there 


be Evidence againſt one, though, in the Judges opinion, 


nat enough to convict him, yet ſuch perſon can be no 


Witneſs for the other, becauſe his Guilt or Innocence 


muſt wait the Event of the Verdict; for the Jury are 


| Judges of the "Bod, and not the © Bench.” 


Li N. P. 28 5, 6. 


| Par. 2. 
Nominal Defendants not excluded. 


© to make uſe as a Witneſs, be by Miſtake made a 
© Defendant, the Court on Motion will give leave ta 
&« omit him, and have his Name ſtruck out of the Re- 
te cord, even after Iſſue joined ; for the Plaintiff can in 
© no Caſe examine a Defendant, while he continues ſuch 
te on the Record, though nothing be proved againſt 
„% him. And therefore, in an Information for a Miſ- 
* Jemeanour, the Attorney General (Trevor) offering 
te to examine a Defendant for the King, which the 
e Court would not permit, he entered a Nolle proſegui, 
and then examined him, 

* And 


In Treſpaſs, if one of whom the Plaintiff deſigned 


Inſtances and Diftin&icns. 


« And if a material Witneſs for the Defendant in 
Ejectment, be made a Co- Defendant, the right way 
*« for him is to let Judgment go by Default: but if, by 
ce pleading, he admit himſelf to be Tenant in Poſſeſ- 


« ſion, the Court will not afterwards, on Motion, ſtrike 
« out his Name. But in ſuch Caſe, if he conſent to 


let a Verdict be given againſt him, for ſo much as he 
4e is in Poſſeſſion of; it ſeems he may be a Witneſs for 
another Defendant. 


10 Treſpaſs, the Defendant pleaded uod 2 
te non: for that Richard Mawſon, named in the /imul 
te cum, paid the Plaintiff a Guinea in Satisfaction: and 


< Iffve thereon; the Defendant produced Mawſon: and 


« per Ex R E, Ch. J. he may be examined: for what he 
de has now to prove can not be given in Evidence in 
« another Action and in effect, he makes himſelf liable 
&« by ſwearing he was concerned in the Treſpaſs. 


Fut if the Plaintiff can prove the Perſons named - 


© in the fimul cum in Treſpaſs, were, bond fide, made 
« Parties to the ſuit, which muſt be by producing the 
© Original and Proceſs againſt them, and proving an 
e ineffeCtual endeavour to arreſt them, the Defendant 
ee ſhall not have the Benefit of their Teſtimony,” 


+ Treſpaſs againſt A. and B. for two Horſes : Evidence 
ageinſt A. as to one, and the Queſtion is, if he may be 
a Witneſs for B. in relation to the other: and it ſeems, 
that if it were the ſame Fact, and the Treſpaſs com- 
mitted at the ſame time and place, he may not be a 
Witneſs, becauſe he ſwears to diſcharge himſelf; but 


Cie, if 


Hale _ 
Litt. 6. b. Stro 
633+ 


Of diftint Treſpaſſes not affe Ting Competency. 
HvsB and and Wirr not Evidence for or againſt the other. 


if they were not a ſingle Fact, but two diſtinct Treſpaſſes 
at different times and places, arbitrarily joined in the 
ſame Declaration, then they may be Witneſſes one for 
the other, becauſe the Oath of one of them, has no in- 
fluence on the Crime laid to his Charge, bur merely. 
goes in Diſcharge of the other. 


TITLE IX. 
Hus AD and Wir E not Evipence for or Reinl 
each other. 

There is one peculiar Species of Intereſt, and com- 
« bined too with the principle of confidential obligation X 
« which is ſeparately to be diſtinguiſhed. And this 
* founds” the ſecond Corrollary on the General Rule ; 
which is, 

That Huſband and Wife cannot be admitted to be Wit. 
* meſſes for or againſt each other. 

For if they ſwear for the Benefit of each other, they 
are not to be believed, becauſe their Intereſts are ab- 
ſolutely the ſame; and therefore, they. can gain no 
more Credit when they atteſt for each other, than when 
any Man atteſts for himſelf. 

And it would be very hard that a Wife ſhould bs al- 
lowed as Evidence againſt her own' Huſband, when ſhe 
cannot atteſt for him: ſuch a Law would occafion im- 

lacable Diviſions and Quarrels, and deſtroy the very 

gal Policy of Marriage that has fo contrived it, that 
their Intereſt ſhould be bur one : which it could never 
be if Huſbands were permitted to deſtroy the Intereſts 
of the Wife, nor could the Prace of Families be well 
maintained, if the Law admitted any Arteſtation againſt 
the Huſband.” 

The Wife, in Caſe of High Treaſon, is not bound to 
diſcover her Huſband's Treaſon, IG the Son is 
* compellable” to reveal it. 

Yet in Caſe of High Treaſon, the Wife is admitted 
as Evidence againſt her Huſband, _ becauſe this has 
& been ſuppoſed to be,” for the public ſafety, which is to 
be preferred before the Intereſt or. Peace of private Fa- 
milies, and the Ties of Allegiance are more 1 
than any Relation whatever.“ N 8 


Cari Junt Parentes, cari li- plexa oft : pro gud quis bonus . 


beri, prepingui, familiares; omnes bite! mortem oppetere /i ei fit prefu- 
N caritates Patria una com- furus? 
In 


"Exception to ComPtTExCY confined to a Wife vf Jugs. 


In the Caſe of the Lord Audley, where the 'Huſband 
was charged to have aſſiſted to the Rape of his Wife, 
the Wife was allowed a Witneſs, becauſe it was a per- 
ſonal Force done to her; and of ſuch ſecret violence 
there could be no other Proof but by the Oath of 
his Wife. we pet, hol 

Bur, on the whole,“ this piece of Law hath ſince 
been exploded, that in a perſonal Wrong done to the 
Wife, the Wife may be Evidence againſt the Huſband; 
becauſe it may be improved to dreadful purpoſes, and 


muſt be a Cauſe of implacable Quarrels, if the Huſband 
chance to be acquitted. 


66 And in a very recent. Caſe, ſingular indeed, and 1 


<« believe without example in this Country, where a 
« Wife was the Proſecutrix and ſole direct Witneſs in 
<« proof of an exccrable Charge againſt her Huſband z 
„ which came before the Grand Jury for the County at 
large, at the Summer Aſſizes at Bury, in 1784, the 
„ Judge recommended in his Charge, that the Bill 
«ſhould not be found, if unſupported by any other Evi- 
<« dence: fince otherwiſe a Cauſe very peculiarly un- 
« ſvirable to be brought without effect before the pub- 
« lic Ear, would come to Trial with a legal Neceſſity 
« of the Priſoner being diſcharged from the Indict- 
"<< ment, for Want of Evidence competent to go to the 
« Jury.” : 
Tnere is 2 great Difference between a Wife de Fas 


Hutt. 116. 
St. Tr. 26 
H. H. P. 
301. 


* 
"i; — . 
go . WY 
ES 
— 


H. P. C. 431— ; - 


2. 

Ruth, Coll. 
2 2. Vol. I. 
0. 949. 
Str. 623. 
Comm. 1 Ch. 
15. p- 447 
T. Raym. 

1 Ventr. | 
2 Keb. 403. 
pl. 8. 


and a Wife de Jure: for a Wife de Jure cannot be an 5 


Evidence for or againſt her Huſband; but a Wife de 


Fallo may: as if a Woman be taken away by Force 
and married, ſhe may be an Evidence againſt her Huſ- 


band, indicted on the Statute againſt the ſtealing of Wo- | 


men: for a Contract obtained by Force hath no Obli- 
gation in Law :* and therefore ſhe is a Witneſs in this 
Caſe as well as in any other Caſe whatloever. 


A. marries with B. and after with C; -and by C. has 
Iſſue D. C. is an Heireſs to certain Lands, and leaves 
them to deſcend to D. And between D. and a col- 


Ex vi injuſta non oritur Contractus. 


lateral 


. A ͤdðv§ Ae. tec 
* 


— 
Wa 


1254 191 No other Relation is excluded, 


lateral Heir to C. the Queſtion of Ticle aroſe : and 
the Queſtion was, whether B. could give Evidence of 
ber Marriage with 4. It was objected that by the 
very Teſtimony of B. ſhe ſuppoſes herſelf the Wife of 
A. and conſequently can depoſe nothing againſt his In- 
tereſt, and he by this ſecond Marriage, ſuppoſing it 
© were good, which ſhe impeaches,” is intitled to be 
Tenant by the Courtely. But to this it was anſwered, 
that the Trial in this Caſe could be no Evidence in the 
| By Gould, Ja. Queſtion between A. and the collateral Heir; and 
FE therefore the Wife of A. might be a Witneſs, 

2 Lord Ram. But it was objected before Hol r on another Trial 
75% between the ſame Parties, that the other Wife was no 
Witness in this Caſe ; becauſe ſhe by her Oath gains an 
Intereſt, ** namely, the ſtrengthening of the Reputa- 
tion of her Marriage with A.“ and ſo doth not ſtand 
as a fair and vnprejudiced Witnels, and he retuſed to 

admit her to be a Witneſs. 
But perhaps the Matter was leſs debated as her 
« Teitimony was not neceſſary . to the Cauſe : for they 


proved the Marriage of A. with. B. by other Wit- 


e neſſes, to the ſatisfaction of the ſpecial Jury.“ 
Par. 2. 


No other Relarizn'bet] incompetent to be a Witneſs. 


And v. T. l. o. Bur no other Relation is excluded: becauſe no other 


in the paſſages. Relation is ablolutely the lame in Intereſt: but by the 
cited in te foot 


Note; where Civil Law Servanis and Children were excluded: be- 
the Auther ex- cauſe the Parents and Maſters had an abſolute Power 


ternal, parental, OVET them; and theretore under that Law they ſwore 
alen. with manifeſt Intereſt to themſelves: © or if you will 

dee to the ſamie - father ſay that nothing is in a legal ſenſe an Intereſt 
ence B. c which depends on the Fraud, or Force, or arbitrary 


any, Art. *© will of anuther, it may be more enerall 
mn. , y 8 y expteſſed 


— 9 


—_ 


* [Jonti non wvideutur efſe Tejles Servos pro Demi no, 8 
*D, aa. . uit umperari pojeſt ut Tejies dum agverſus cum, imerregari non 
C. 4. 20, z, 7 Ns e non ambigitur. 


Quelgue grand que ſoit le droit focial il cece, & doit toujours ceder, 
au lieu de ia Nature. 


Jara ſanguinis nullo Jure civil i dirimi paſſunt. 


« that 


Ev1D #xcz where the Queſtion betwten other ParTIEs, 


ve that they are excluded as not poſſeſſing that civil free 
Agency which is neceſſary to the character of a Wit- 
c neſs, and are conſidered as politically included in the 
 * perſon of him whoſe Dominion over them is un- 


limited. We find, however, in the Dio EST, an Ex- 
* ception to the Incompetence of ſervile Teſtimony 
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« when the Truth was not attainable by any other 


&© Proof. 


© Yet is not the Idea dreadful of a Child Evidence | 


* apainſt a Parent, or a Parent againſt a Child, in ca- 
“e pital Caſes; or Children of the ſame Parents _ 
<« each other ? 

„And where the Evidence tends merely to ſettle 8. 
* the Truth of the Fact as between other Parties, the. 8. 


. © Wife's Teſtimony ſhall be admitted, though it go to 
* Fact which ſhe could not be allowed to prove or 
*« diſprove, if the Action were directly againſt her 
„ Huſband, Thus where an Action was brought 
66 againſt the Defendant for the Wedding Cloaths of 


« his Wife; the Wife's Mother was allowed an Evi- 


te dence to prove the Cloaths were purchaſed on the 
Credit of the Father, and not of the Defendant. 
« And the Declarativn,of a Wife may be admitted 


« though relative to a Fact which charges the Huſband, | 


„in the ſame manner as his own Declaration, when it 
ce jg not offered as ditect Evidence, but only as corrobo- 
< rating the Credit of what has been before offered in 


« been the Principle of the Caſe of the Nurſe Child: 
« bur the Reaſon of the Diſtinction comes more pro- 


. « perly to be conſidered under the Article, He ARSAx. 


And fo lately, in an Action for Damages againſt 
te the Driver of a Stage-coach, tried at Bury Aſſizes 


Str. 


4 proof by a competent Witneſs. And this ſeems to have 


Str. 527. 


e in the ſpring of this year 1787. The en in which 


Seri reſpond tunc . cum alia Probatio ad eruen- D. 22, s 


dam veritatem non eſt, 


2 the 


— eto — —— — 0 


——— wes BA, 


many, for want of Integrity, are ſuch as are lens. | 
tied. 


Oe. Lit. 66. Now there are ſeveral Crimes that ſo blemiſh, that 


Selk. 461. 
S Mea. 74. 8. C. 


| 2 Str. 1148. 


where Aﬀida- 


vits rejected for 
this Cauſe, on 
which the De- 
fendant, thus 
infamized, 
would have 
aided himſelf. 


2 Bulftr. x 
Br. 11 


501 b 
Fits. uf. ng 47. 
Bro. Ch. 1 


432+ 819, 433» 
4 21, 2 3» - 


WirxzsgESs excluded by legal Iu r amy. 


ehe Huſband and Wife were was gverſet, and the 

Wife much hurt. The Declaration of the Wife chat 
e the Accident Was owing to the inattention of the 
<< Huſband was given in Evidence, to corroborate the 
. * Proofs of che Defendant's Witneſſes. 


4 


SECTION. IV. 
of Incompetency from Ins aw. 
The * next?” fort of Perſons excluded from Teſti- 


the Party is ever after unfit to be a Witneſs : as Trea- 


ſon, Felony, and every Crimen falſe ; as Perjury, For- 


gery, and the like. 


And the Reaſon is very “ clear,” becauſe every 
plain and honeſt Man, affirming the Truth of any 


Matter under the ſanction of an Oath, is entitled to 


Faith and Credit, ſo that under ſuch Atteſtation the 


Fact is underſtood to be fully proved. 


But where a Man is convicted of Falſity * her 
Crimes againſt the common Principles of Honeſty and 


Humanity, his Oath is of no Weight, becauſe he 


hath not the Credit of a Witneſs, and there is greater 


Preſumption againſt him than can be on his behalf. 


242 Hawk. c. 


For the Preſumption is benign and humane to every 
Man produced as a Witneſs, that he will not falſify or 
prevaricate in Matters of ſuch Importance as all Af- 
fairs of Juſtice are: but where a Man is a notorious 


and public Criminal, this Preſumption fails him: and 


from-thenceforth he is rather to be intended as a Man 
profligate and abandoned than one under the Senti- 
ments and Conviction of thoſe Principles that teach 
Probity and Veracity; and conſequently the produc- 
ing © of” ſuch a Man is ineffectual, becauſe the Cre- 


dit of his Oath is overbalanced by the Stain of his Ini- 


quity. ; 
The 


he | 


at 


he 
he 


9 K i 


1 uw my 


Not the PuniSHMBNT but the CME infamizes. 


The common Puniſhment hs ee indicates” the 
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jy Litt. 5 b. 


Crimen falſi is being ſet in the Pillory: and therefore Skin. 57 578, 9. 


they anciently held the Law to be, that no Man legally 8 
ſet in the Pillory could be a Witneſs: for they thought 
it a ridiculous Thing, and boding ill to a Cauſe, when 
a Perſon thus ſtigmatized appeared in Court to atteſt 
any thing: but the Rigour of this is reduced to Rea- 
ſon: for now it is held that unleſs a Man be put in 


the Pillory for Crimen falſi, as for Perjury, Forgery, 


or the like, it is no Blemiſh to a Man's Atteſtation: 


ce 39. 


5 Mod 74+ 
olt, 753. 
12 Mod. 72. 
12 Vin. Abr. 


28. pl. 9 

Wut Re Rep. 
B. R. 
Ventr. = 
2 Sid. 51, 2. 


for a Man may be pilloried for ſpeaking ſcandalous 


Words of the Government, which yet in doubtful and 
factious Times ought not to be taken as a © as 


tion againſt his common Credibility, * 
„ Otherwiſe if the Crime be recognized by the Law 


as infamous in its Nature, though not attended with 


c what is termed infamous Puniſhmenr, 


SECTION. V. 
Of REnaBiLiTAaTION of Teftimony. 


© We are now led to conſider how far Teſtimony | 


90 may be reſtored which has been ſuſpended by Crime: 
« or how far a Witneſs infamized may be rehabilitated 
« by Pargon. 

* Of Pardons there are ted Species in Reference to 
& this Point: the one which is called a Statute Pardon ; 
the other a Pardon at Common Law. 

A general Statute Pardon is ſuch as N on an 
0 Accetlion; or other memorable occaſion.” 

One attainted of Felony or, of cheating, after a 
e Statute Nen was allowed to be a good 9 
Witneſs: © 

« A Pardon by Common Law is ; Ether by Pretogati 
or by en hs n 10 Privilege was ancien L. 8 


$44 


- 


* Ex Delicto, non ex 22 emergit Infamia, 


C'eſtle Crime qui fait Pinfame et non pas le ſupplice. 


8 8 Con- 


Owen, 1 50. 
Moor, 872. 
Browne, 10. 
Hob. 6075. 
Cuddington v. 
Wilkins, 

nen 8 aff 


a 


Teſtimony rehabilitated by Pardon. 


© COMPURGATION, and is now called Benefit of 
« Clergy : and this relates to all Felonies, whether at 
„Common Law or newly created, if not expreſsly 
ce taken away by Act of Parliament. By Clergymen 
« jt is held claimable on the repetition of a clergyable 
te offence indefinitely z but to laymen only once: ſo 


. _ that if ſuch be again guilty of the ſame or any other 
c « clergyable offence; they are liable, on conviction, to 


« ſuffer death: and they can no longer interpoſe this pri- 


.« yilege either as a declinatory Plea, or after ſentence to 
« avoid Execution. And very lately a perſon ſuffered 


e death for a clergyable Felony reſpeRing the copper 


et Coln, having once before been allowed the benefit of 
6& Clergy. on Conviction for the ſame offence, 


The Statute which eſtabliſhed this limitation, in 


te the -inſtance of laymen, ditects them to be alſo 


branded in the hand; both as a puniſhment and as a 


t mark to give notice they have no farther claim to 


« this indulgence. 


&© Formerly they were required to read, as the Teſt 


« of their Title to this Privilege: but the Legiſlature 


«of an enlightened Reign, more beneficially for the 


8 individuals and the Public, threw down this Barrier 


te which denied Acceſs to Clemency in favour of ab- 


* ſolutely unlettered Ignorance, by making it alike to 
 * all whoſe offences were within the benefit, and re- 


« quiring them to work as the Condition of their Par- 


don. The Statutes of the early part of the following 


Reign ſubſtituted kor clergyable Larcenies, Tranſpor- 
« tation to America for ſeven years, in lieu of branding or 


“ whipping, if in the diſcretion of the Court ſuch pu- 
* niſhment ſhall be expedient, on penalty of Felony 
e without benefit of Clergy on their return within the 
« time, . , 


77, 16:46 he 


* 


Of the Kinds of FER Me and Queſtions concerning their 


reſpeeive Efficacy in this Regard. 


« The burning in the hand has been by ſome legal 
« writers ſaid to be in the Nature of a Statute Pardon: 
being a Condition on performance of which the diſ- 


e charge from puniſhment, and Uhe reſtitution to cre- 
« dit, took effect. | 


« A Pardon by Pee is the Reſul af che high 
* Truſt repoſed in the Crown, and the Power of diſ- 
“ penling 1708 indulged to the King in the conſtitu- 


© tional character of Pater Patriæ. This is not the 


time for diſcuſſing the expediency of ſo reforming 
ce the penal ſyſtem, as that rarely an occaſion ſhould be 
&« preſumeable to call forth the exertion of this Power. 
At preſent, rarely from a ſevere Verdict founded on 


unſatisfactory Evidence, but often from the Inequa- 


** lity and Rigour of our criminal oy. this Kool hath 
* interpoſed. 


In every ſuch inſtance, if the Pills be abſolute, 
© then immediately when recorded; if conditional, 
* then in like manner after performance of the condi- 
< tion, the competency. of the party to be heard as a 
* Witneſs is reſtored or legally created. 
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« It hath been faig that by a Statute Pardon” every 
de Ohe“ within that Pardon is reſtored * to Compe- | 


« tency, and is to be conſidered as” received into ſo- 
ciety as a Perſon of Credit; © for that” no man can 


be puniſhed in his Reputation when the public Voice 


hath diſcharged bim. 


But whether the King's Pardon ** has generally re- 
<« ſtored his Competency,” hath been a Queſtion : for 
ſome hold that the King's. Pardon takes away the Pu- 
niſhment indeed, but doth not remove the Crime: 

and that the Turpitude of the Crime-remaining is ever 
a Preſumption againſt his Evidence, 


8 2 5 | Others 


2 Brownl. 47. 


2 Bulftr. 154. 


2 Sid. 221, 2 : 


Danv. 

Abr. 163. pl: 6. 
Cro.- Ja. 622. 
2 Str Tr. 

vr 
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2 State Tr. 269. 
-2 St. Tr. 885, 

K TO, 552, 3 

and particularly 

"& St. Tr. 610. 
T. R. 23, 369, 

2379 · 


* 


Pardan doth not reſtore Competency where perpetual Ex- 
clufion from Teſtimony is @ Part of the Judgment paſi- 
tively preſcribed. 


Others hold the King's Pardon reſtores the Reputa- 
tion, and the Loſs of Reputation being part of the 
Puniſhment, the King's Pardon, that can take off the 
whole Puniſhment, muſt, by neceſſary conſequence, . 
reſtore the Reputation: and “ that” the King, as con- 


ſtitutional Guardian of the Life, Liberty, and Eſtate of 


2 Halt. p. E. 
433. $22, 


his ſubject, is the beſt Judge of the Conſcquence of his 
Pardon. PRIN: EI | 


| . a 
So that if any Perſon guilty of thoſe Crimes by 
which Credit is loſt, be afterwards pardoned, &: muſt 
be ſuppoſed that he hath repented of his Faulr, and 
hath returned to a better Mind: and therefore that his 


\ Evidence is not dangerous to the Life, Liberty, or 


* V. 2 Salk. 
14, 689. 
P. 690, 


Eſtate of the ſubject: that is, in ſo far as to be ex- 
e cluded as incompetent: though the Jury doubtleſs 
ce will exerciſe their Diſcretion as to the Credit due to a 


«« Witneſs under theſe circumſtances, according to the 
Nature of his Offence, 


But a Diſtinction hath been taken where the In- 
&* competence is the general conſtructive Reſult by Pre- 
* ſumption of Law, on conviction upon an infamizing 
ce charge, and where it is expreſsly included in the legi- 
« flative ſanction as a conſequence annexed to the parti- 
* cular offence, and that inſeparably, until the Judg- 
ment be reverſed.” 


Therefore the Law is now held to be, that on Per- 
Jury at Common Law the Party pardoned may be a Wit- 
nels: becauſe the King has a power to take off every 
part of the Penalty, and this effectively comprizes a 
« power to”? diſcern whether it is fit the Offender ſhould 


be reſtored to Credibility : but if a Man be indidted of 


Perjury on the Statute, the King cannot pardon “ fo as 


& Cliz. e. 9. 


Anno 1562. 
- hes 987. 

„ A Salksy ut 
ſupras 


« be ſworn in any of the Courts of Record. 


© to diſcharge this Incompetency :” for the King is 
excluded and diveſted of that Prerogative by the ex- 
preſs words in the Statute: ** tbe Oath of ſuch perſon ſo 
„ offending not to be received in any Court of Record; or, 
as the Statute elſewhere expreſſes it, © he Offender 
from thenceforth to be diſcredited and diſabled for ever to 


An 


venbre r doth not annul Teſtimony without Judgment on 


RecoRD, 


SECTION VE 


An Indictment of Perjury, and Verdict thereon, and 
no Judgment entered, cannot be admitted to weaken 
the Credit of any Witneſs: for if there be no Judg- 
ment entered, the Allegata muſt be ſuppoſed defec- 
tive; and a man cannot be intended to make compe- 


7 


tent Proof upon inſufficient Allegations. 
SECTION VII. 
Perſons EXCOMMUNICATED not With z5585, 5 


Perſons excommunicated cannot be Witneſſes : be- 
cauſe by the Laws of the Church ſuch Perſons are ex- 
cluded from human converſation. Nay, her laws go 
ſo far as to excommunicate ſuch who converſe with 
them: and conſequently they cannot be admitted to 
receive any Queſtions from a Ccurt of Juſtice; beſides, 
they thaught that thoſe who were excluded out of the 
Church were not under the Influence of any Religion. 


is When one conſiders the ſeveral Cauſes of Excom- 
© munication excluſively recited by the Statute, it is im- 
te poſſible not to be ſurprized that they remain as un- 
e repealed exceptions to the Competence of Teſtimony. 


The firſt is HERESY, which, whatever it may 
te mean, implics a ſenſe of religious obligation, and of 
* conſcientious Acceptance of Chriſtianity itfelf as di- 
«* vinely revealed, How then does it preſume a Man 
te to have no regard to the uttering of an injurious 
e falſehood in the preſence of the Deity, and in repug- 
e nance to that Religion the Truth and Authority of 
tt hoſe- general Doctrines he admits. Another Cauſe 
60 is Error in Opinion in Matters of Religion and Doc- 
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2 Raym. 32. 
Keb. 134. 


Lee and Ganſel, 
Hil. 14 G. III. 
Cowp. 3. 


1 


Cæſ. comm. 
B. C. VI. Ed. 
Elzev. 1635. 


p · 135% 


Eliz. 6. 23. 
v. Morgan's 
Brit. Lib. 

p- 215, &c. 
Lond. 1766. 


e trine received and allowed in the Church of. England. 


„% Now if the Church of England were really infallible, 
eit would be a misfortune to differ from her in any 


* point; but certainly no ground of civil incapacity z * 


« eſpecially ſo as to preclude a Court of Juſtice from 
N 2884 e deing 
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* 27 G. III. 


V. T. L. C. 


II. 112— 14 · 


PxRSONö EXCOMMUNICATED. 


4: being informed by a Perſon labouring under that 
« Misfortune. Another Cauſe is Simony : which as a 
corrupt trafficking may indeed affect the Credit of a 
* Witneſs: though the offence is conſtituted fo 
. ſtrangely, that ecclefiaſtical Right and Wrong upon 
© this ſubject enter commonly i in a manner very perplex- 
« ing to a lay imagination, ſhould it attempt to define 


A the principles of morality or ſenſe by which the Boun- 


« darics-have been ſettled. A remark not very diſſi- 
e milar may be applied to Uſary. 


© Incontinence, under which Cenſure antenuptial 
© Commerce was till very lately included,“ though the 
parties ſhould have made the Amende honorable by in- 


* rermarrying, is another of the recited Grounds of Ex- 
ce communication; as if being unguardedly awake to 
the Impreſſions of Nature demonſtrated an Inſenſibi- 


« liry to the Voice of Truth, 


„ Prajokv, in an eccleſiaſtical. Court, ſtands in 


e the Cloſe of the Catalogue. And this, under due 


« Conviction in the Courts of common Law, forms, 


« as we have ſeen, and juſtly, a deciſive Exception to 
« the Compctency. But if Excommunication take 
« place on this as an eccleſiaſtical Charge, this exten- 


«* five civil Conſequence is thus anticipated by the fen- 


« tence of a Forum whoſe Rules of Evidence are far 
different from thoſe of the common Law. 


e Even in Popiſh Countries, the civil Terrors an- 
t nexed by this fulmination of the Church, are made 
« to yield to the ſteady and ſerene Ray of Juſtice.* In 


England, if the Cogniz:nce of teſtamentary, matri- 


% monial, and ſome other Cauſes be judged expe- 
« dient to remain under the eccleſiaſtical Juriſdiction, 


© it will be expedient that they have Proceſs to aſſiſt 
Them, like other Courts, in the Iaveſtigation of ſuch 


Cauſes. 


LL) 


4 
Whether Popisn RE cusanTs admiſſible, 


* Cauſes. But Excommunication is clearly as unſuitably 
« applied to the Contumacy of a Witneſs in a Cauſe 
« depending at Doctors“ Commons, as in a Cauſe de- 
pending in Chancery or the King's Bench.“ 


1 ION VIII, 


of Porisz Rxcus Ax s. 


| The ſame Law has been ſaid to hold place in . 
lation to Popiſb Recuſants : “for that by the Statute of 

© James” they are in the ſame Condition with perſons 
excommunicated. *© But the learned and judicious 
* Serjeant Hawkins thinks the Diſqualification does not 
« extend to this. The Words of the Act are. Every 


e Popiſh Recuſant convifted ſhall ſtand and be reputed to 


* all Intents and Purpoſes diſabled, as a Perſon law- 
te fully excommunicated. | 


That ſuch Perſon ſhould not be competent as a Vit- 
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2 Bulſtr. 153, 6. 
2 St. Tr. 425, 
but Crawley, 
216 contra, 

and Hawking, 
ut infra, 


te neſs in any Cauſe hath been the Inference from theſe _ 


e Terms: but the valuable Author already cited ob- 
te ſerves, that this Conſtruction ſeems over ſevere: for 
te that this, like all other penal ſtatutes, ought to be 
ce conſtrued ſtrictly, in limitation of the Penalty; and 
te that the Purport of the Words may be fully ſatisfied 
„by the Diſability to bring any Action. 


Indeed a Diſability introduced againſt a party 
te ought not, by the force given to any general Terms, 
« to operate a failure in the Courſe of public Juſtice. 
© The perſon may be underſtood diſabled as to any In- 
c tereſt of his own: but the competence of Teſti- 
© mony is an Intereſt of public Juſtice.” 4 


Perſons outlawed may be Witneſſes: they are pu- 
de niſhed in their Properties; but the Outlawry * doth 
& nor affect their Competence: if it have any Influence, 
it, at moſt, terminates in their Credit as Witneſſes. - 


I 4 Fe © ON 


Hawk. P. C. 
23 14 


Co. Litt. 6 b. 
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5s & $ W. II. 
©, 34» 


* 
No Pzrson Evipexce BuT on OATH. 


. © In civil or criminal Cauſes, no perſon at common 


© Law could be admitted to give Evidence otherwiſe 


* than upon Oath : excepting Witneſſes for the Pri- 


ce ſoner who were not ſuffered to be ſworn againſt the 
Crown; that is, on criminal Proſecutions, as if the 
© Crown had an intereſt in the Death, Forfeitures, Im- 


| c priſonment, or Diſhonour of the Subject: and as 


if, in favour of ſueh Intereſt, the ſcale were to be ren- 
« dered unequal between Government and the accuſed. 
e In the Dawn of a female Reign this ignominious and 
« cruel partiality was effectualiy renounced. 


SECTION IX, 


Exception in favour of the 7 efimany of Quakers 


But it being apparently juſt and expedient that 
« perſons who believe a folema Affirmation made under 
the conſciouſneſs of an omnipreſent Deity to be the 


ce only allowed Mode of atteſting to a Truth in Contro- 


« verly, ſhould be admitted as Wilnehes, under a ſanc- 
te tion ſubſtantially the ſame, and with the ſame civil 
© Conſequences, the Statute of William III. introduc- 
« ed an intended Remedy : which however- was found 
6 unſatisfactory, being indeed an Oath, although not 
te an imprecatory one: and therefore an Affirmation 
in the ſimple and proper Senſe was ſubſtituted; but 


« this right of being heard on Affirmation is expreſiy 
% limited to civil Caſes, 


Tin . 


Suit proſecuted by AcTiON, though given with a Ay 


Intent, is a civil Caſe within the Statute in  Javour of 
ibe Teflimony of Quakers. © 


« On this it has been contended hat 28556 to 
«© recover a Penalty given by S:atute on an offence 
&« which was a crime at common Law, was not a civil 
but a criminal ſuit within the meaning of the ſtatute. 
« The Caſe is a recent one, and opened a very liberal 
% Inveſtigation: not only of the import and effect 
* of the Statute but of the Nature of Atteſtation. 


In Teſlinonio injuratus recipitur Nemo, 


This 


Of the TT of QUAKE EAS. 


4 This was an Action of Debt upon the Statute 
t againſt Bribery. 


« On behalf of the Defendant on a Motion 3 a 
. New Trial, it was contended, that Evidence not legal- 
« y admiſſible had been received; by allowing the 
« teſtimony of a Quaker: which it was argued, ſhould 
te not, in this Inſtance, have been permitted; the 


« Cauſe being ſubſtantially, and within the meaning of 


ie the Statute, a criminal one. For that the Mode ot Re- 
6 covery, and the conſiderable Sum allotted to the In- 
former, went not as a perſonal ſuit for a private Be- 
« nefir, but as a Reſtriction on a Crime at Common 
Law : that the ſignal Penalties and Diſabilities, con- 


" ſequent on the Judgement, proved it both in pris 
te ple and effect a criminal ſuit, 


1 


« For the Plaintiff, it was argued that the Evidence 


te was rightly received. That whatever the Object of 


* the Action, as countenanced by the Legiſlature in a 
te Public View might be, the Form was Civil the 
< legal Characters of the ſuit, ranked it with complete 
« Certainty in the Claſs of Civil Cauſes ;—that the In- 
« tent of the Statute correſponded with the Terms of 
« it, in thus fixing the Line, and protecting this Body 
c of Citizens from private coercion or revenge, to which 
t“ they would remain liable, if where the ſuit was com- 


© menced by an individual, and could not therefore be 


% diſcontinued by the Crown, a Quaker ſhould be driven 
ce to the alternative of violating his conſcience by taking 
« an Oath, or incurring a contempt, by refuſing to 


* comply with ths ſubpana of the party for that pur- 
Ne 
poſe, 
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Atcheſon Vs 
Everett, Cowp. 
382. Hill, 
16G. III. 


B. 


R. V. St. 


2 G. II. c. 24. 


Whether admiſſible on a Civil Suit upon a penal Statute, 


« poſe. Here the Action, the Declaration, the Plea, 
the Judgment, the Operation of the Inſolvent Act, 
e which confeſſedly would diſcharge this like any other 

Debt; all demonſtrate, that this is truely a Civil 
_ « Cauſe, within the Letter and the Spirit of the Act. 


That à Point of which the Analogy would govern 
© this, had been already decided: where an Action had 
e been brought againſt the Sheriff, for a falſe Return. 

The Judgment concluded with a fit defendens in 
| miſericordia, inſtead of a capiatur. The Plaintiff had 
Verdict and Judgment: the Defendant brought 
Error: on which one of the Cauſes affigned, was the 
« irregularity in the concluſjan of the Judgment ag 
T already ſtated ; and urged, that it was not amend- 
« able within the Statutes of jeofails, as being not on a 
"PP civil but a criminal Suit, | 


1 The Judges in the Excbeguer Chamber, though 
e differing in opinion as to the regularity of the Judg- 
ment, were unanimous, that if wrong, it was aided by 


„ e Statutes of Jeofails, For that although the ſta- 


te tute 4 G. II. c. 26. excepts criminal Caſes from thoſe 
« Statutes, whether the Statute, giving double damages 
&* on a falſe return, be penal or remedial, as this is not 4 


* criminal proſecution, the defect 18 aided by the 
«6 Statute, | 


& Lord Maxerinio; in delivering the opinion of 
« the Court, after adverting to the Caſes in which this 
5 Queſtion had been touched, rather than decided, and 
:198 noticing the ſituation of the Quałers, before the time 
« of paſſing the Act, expreſſed himſelf to this effect: — 


A moro 


Hiſtory f the Rules concerning the Teſtimony of Yuakers at 
Aw Periods. 


« A more liberal way of chioking prevailed after the 
Revolution. The principles of Toleration were ex- 


« plained and juſtified by conſequence of the Writings 


« of Locke, Somers, and other great men of thoſe times. 
« And a Statute paſſed, which, though not general, 

« was very extenſive in the relief it afforded to ſcrupul- 
„ ous conſciences. That Statute was 1 William and 
Mary, c. 18. commonly called the Toleration Act. 


ec In the thirteenth Sectionof that Statute, the Legiſla- | 


« turetakes Notice, that there was a Sect called Quakers, 
« who had religious Principles in which they differed 
« from the eſtabliſhed Doctrine of the Church | England: 
e and that one of their religious Scruples was the tak- 
* ing an Oath according to the Form preſcribed by the 
« Law of England to Chriſtians : and therefore, the Act 
« enables them to give aſſurance of their fidelity and 


« allegiance' to the State by what I may call anogber 


form of Oath : becauſe it is appealing to the Deity 
te for the veracity of what they ſhall ſay, 


10 This Statute was followed about ſix Vears after by 


cc another, which allows a 2uaker to affirm in Caſes 
© where other perſons are required to take an Oath : 
« but ſtill this Affirmation retains the ſubſtantial cha- 
& racteriſtic of an Oath. | 
x « But 


n * 1 "I" ” — 


The Form in the Toleration 


AR, is this 


I do fincerely promiſe, and 
ſolemnly declare before Gd and 
the World, 


In the Statute of 7 & 8 W. III. 
the Affirmation is,— 


I do declare, in the Preſence of 


Almighty God, the Witneſs of 
the Truth of what! ſay. 

In the Statute of G. I. it is 
rendered unexceptionable ; be- 


ing only as quoted in the next 


Page. Thus a fingle Law, 
founded in due Attention to the 
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Rights of Humanity, is the ſource 


of ſucceſſive Improvement. 
| A very 
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nahen aue, and gr! Poco Tn 


e But in the Year 172r, a Statute paſſed, which, 
s after reciting that the Forms preſcribed, in Lieu of 
& the common Abjuration Oath, the Declaration, and 
M'the Atteſtation, in Courts of Juſtice, were not found 


- * ſufficient to avoid the inconveniences which they were 
_ © meant to obviate, by reaſon of difficulties remaining 


among the ſaid Yuakers concerning them, reduces the 
© whole to a more ſimple, but ſolemn Affirmation, by 
«'omirting the Appeal to the divine Preſence, the Af. 
« firmation being thus: —I do ſolemnly, ſincerely, and 


e truely declare and affirm, 


© And the ſecond Section, after giving to this Aﬀr- | 


« mation the ſame force and effect in all Courts of 
&« Juſtice, as if ſuch Quaker had made it in the Form 
& preſcribed by the Act of Villian, annexes all the 


4 civil conſequences of Perjury, to the wilfully, falſcly, 


« and corruptly ſo affirming, in the ſame manner as 
te that Sratute had done. 


«© And on this liberal and ſecure footing, the Evi- 
e deace of Quakers in Civil Cauſes ſtands at the preſent 


% Day. | 


& It has been truely ſaid, that ſince the Caſe of Omi- 

&* chun v. Barker, and another Caſe of great Authority 
<< determined ſince, the Nature of an Appeal to Heaven, 
« which ought to be received as a full Sanction to Evi- 
& dence, has been more fully underſtooõd. 1 there 
© argued, and the Judges, in delivering their Opinions 
| : © agreed, 


— 
— * tne a 4 a mn 


VOY > 
bit. dt. 


7 A very reſpeQable Perſon, not 


a Quaker, was greatly offended 
with the Multiplicity and im- 
precatory Clauſe of the civil 
oath of his Country. He re- 
monſtrated in a grave and be- 


coming manner: bat hardly, in 
any inſtance, has the Dignity 
of a wiſe and virtuous Reprblig 
more ſuffered than by the Treat- 
ment, which, on that occaſion, 
he experienced. "AI 
; Vogliamo 


The 1 ee of QvAx ERS n ene to 


an Oath. 


+» 


tt agreed, lie upon the n. of the - Comme 


„Law, there is no particular Form eſſential to an Oarh 


& to be taken by a Witneſs. But as the purpoſe of it 
« is to bind his Conſcience, every Man of every Religi- 


* on, ſhould be bound by that Form which he bimſelf | 


* thinks will bind his own Conſcience moſt; 
ce Therefore, though the Chriſtian Oath was euled 
te jn very early times, yet Jetys, before the 18th of 


te Edward the Firſt, when they were expelled the 
ee Kingdom, were permitted to give Evidence at Com- 


© mon Law; and were ſworn, not on the Evangeͤliſts, 


« but on the Old Teſtament. No diſtinction was 


* taken between their ſwearing in a civil and in a cri- 
* minal Caſe. 

ee It is objected, that the Quakers are the only Wa 
te jn the world who ever refuſed to wear: but, in 
ce ſubſtance, their affirmation is the ſame thing 2 the form 
6 only is different; for an Affirmation is a moſt ſolemn 
* Appeal and Atteſtation to the God of Truth. 

ce There is a remarkable Caſe reported in Siderfin, 
te where Dr. Owen, Vice-chancellor of Oxford; in the 


© Year 1657, being called as a Witneſs, refuſed to kifs 


«© the Book; but defired it might be opened before 
e him, and he lifted up his right hand. The Jury 
„ prayed the Opinion of the Court, if they ought. to 
« give the ſame credit to him as to a Witneſs ſworn in 


ce the uſual manner; and GY, Chief Juſtice, told 
ce them, that in his opinion, he had taken as ſtrong an 


«* Oath as any other Witneſs: but, ſaid he, if 1 were 
** to be ſworn, I would kiſs the Book. 


Vogliamo chi in qualunque que cauſa, debba il Giudice, © | 
caſo e circoſtanza in cui ſia per- Miniſtro proceſſante, prima de 


meſſo deferirſi il Giuramento a deferire il Giuramento cerzio- 
qualunque Perſona per qualun- rare le perſone fopra Vobligo che 


There | 


"279 Fm of Atteftation indifferent... 


« There is a Se& in Scotland, at this Day, who hold 
e jt to be Idolatry to kiſs the Book. But their own 
Form of {wearing is much more Solemn, At Carliſie, 
* in the Year 1745, upon a Proſecution of ſome of 
te the Rebels, there was no Evidence but of this Sect; 
** and a Caſe was ſent up for Advice, whether they 
* could be received as Witneſſes. It was the opinion 
c of thoſe who were conſulted here, that the Evidence 
might be received; bur it was not an e the 
Proſecution went no farther, 
©« The Chief Jaſtice then adverts to the Hiſtory of 
ee the progreſs of the Bill for admitting the Teſtimony 
4 of Quakers on Affirmation in the Reign of William III. 


« He attributes the exception with regard to criminal 


i » & proſecutions, to a ſtrong prejudice in the minds of 
great men of that period. He ſhews that the Act, 

13 W. III. c. 4. © a temporary one, being carried with difficulty, was 
« afterwards continued for eleven Years; and in the 

«Reign of Q. Anne, two unſucceſsful efforts were made 

« to render it perpetual, which was not effected until 

« the Year of the Acceſſion of the preſent Family to 

* the Throne. But that neither then, nor in the ſub- 

« ſequent enlarging and amending Statute, any altera- 

tion was made relative to the Exception of criminal 

* Cauſes; which, in ſome inſtances, bears harder upon 

te the Quakers, and leaves them in a worſe condition 

* than when their ſe& firſt aroſe. . The Statute of 

* Anne, having afterwards intervened, and putting the 
examination of Witneſſes for the Priſoner on the ſame 


— 


9 


c footing 


porta ſeco il Giuramento; ſpe- 
giandogliene, l'eſſenza, e Vim- 
portanza—e fi ſe trattera di per- 
done di Religione diverſa della 
noſtra, a tali perſone ſi fara preſ- 
tare il Giuramento, (previa la 
detta cerziorazione ſecondo Puſa- 


to, ma, ) con il piu reſpettato e 


* 


— 


temuto loro rito. PENAL Cops 
of the Grand Dux of Tus- 
ANY; Art. XII. Dated Pia, 
zoth Now. 1786. I owe the Peru- 
ſal of this Code to him, who for 
a Courſe of Years, with a Con- 
ſtancy of ſelf Denial, and an 
intrepid TTY of Exer- 

tion 


Exception to 1 ee Can ſes, binding ſo 1 as it firittly 


extends. 


« footing of Teſtimony upon oath, with thoſe for the 
« Crown. . So that if a Quaker be indicted of a capital 


« Offence, he can not now call Quakers as Witneſſes in 


« his behalf. 


That it is not poſſible to ſay, why the Exception | 


« was made; yet ſince made, it muſt be followed. 

t That however it is not of a Nature to admit any 
te extenſion by Equity. For that in remedial Caſes, the 
« conſtruction of Statutes is indeed extended to caſes 

„ within the reaſon or within the rule of them. But 
& where it is an hard poſitive Law, and the reaſon not 


« yery plainly to be ſeen, it ought not to be extended 


_ & by Conſtruction. 

That we come then to this Queſtion ; is the pre- 
te ſent a criminal Cauſe ? A Quaker appears, and offers 
& himſelf as a Witneſs ; can he give Evidence without 
6 being ſworn? If it be a criminal Cauſe, he can nor, 

% Now there is no diſtinction better known than be- 
t tween civil and criminal Law; or between criminal 
« Proſecutions and civil Actions. 

Mr. Juſtice Blacktone, (and all other antient and 
r modern Writers on the ſubject, ) diſtinguiſhes them. 
« Penal Actions, in our Syſtem of Juriſprudence, were 
de never yet put under the head of criminal Law. The 
- © conſtruction of the Statute muſt be extended by 
« Equity to make this a criminal Cauſe. Ir is as much 
« 2 civil Action, as an Action for Money bad and 
te received. The Legiſlature, when they excepted to 
ti the Evidence of Quakers in criminal Cauſes, muſt be 
it underſtood to mean Cauſes zechnically criminal; 


tion not to be Jeſeribed, ſcruti- 


nizes the Globe to 88100 the 
Crimes and alleviate the Miſeries 
of its Inhabitants; 3 urſuing 


Horror and Peril in their moſt 
ſhunned Receſſes, under the influ- 
ence and protection of divine 
P hilanthropy. 


The Caſe in Siderfin, was 


a Queſtion of extremely great im- 


portance in point of Property: 
and one of the lateſt in which the 
Uſe of a perſon's particular Seal 
was conſidered as requiſite to 
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1 Wilſ. 125. 
2 Str. 1227. 


Ch. 22. 


v. C1, 2. 


It dbes not extend but to' Cauſes ferenſically n, 
| as contra diſtinguiſhed to Civil, 


*and a Aren conſtruct ion would not oy be in- 


< jurious to Quakers, but prejudicial to the reſt of the 
« King's Subjects who may want their Teftimony. 
« The Caſe of Sir Watkyn Williams Wynne v. Middleton, 
is a very full Authority; and alone ſufficient to 
* warrant the Diſtinction between civil and criminal 
“Proceedings. In that Caſe, the Queſtion was, whe- 
* ther the Statute 7 & 8 JV. III. was penal or reme- 
dial. The Court held it was not a penal Statuie. 
But ſuppoſing it was to be conſidered as a penal 


„ Statute, yet it was alſo a remedial Law; and there- 
* fore, the Objeclion taken was cured by 16 & 17 


* Car, II. c. 8. Now the Exceptions in that Statute, 


L and allo in St. 32 H. VIII. c. 30. and in Se. 18 Eliz. 


ce c. 14. are of penal Actions and criminal Proceedings. 


* Bur Lord Chief Juſtice WII LES, in delivering the 


„ Solemn Judgment of the Court, ſays, there is another 
0, Act which would decide of itſelf, if conſidered in the 
« light of a new Law, or as an Interpretation of what 
vas meant by penal Actions in the St. 16 & 17 Car. II. 
&© This is the Statute of 4 G. II. c. 26. for turning all 
* Law proceedings into Engliſh: and it has this re- 


„ markable Concluſion, that every Statute of Teofails 


&© ſhall extend to all forms and proceedings in Engliſh , 
(except in criminal Caſes) and that this Clauſe ſhall be 
* conſtrued in the moſt beneficial manner. This is 
6 very deciſive. | ; 

No Authority whatever has been mentioned on the 
6 other ſide, nor any caſe cited where it has been men- 
e tioned, that a penal Action was a criminal Caſe. 
«© The ſingle Authority mentioned againſt receiving 


* the Evidence of a Quader in this Caſe is, an Appeal 
of Murder. But that is only a different Mode of 


* proſecuting an Offender to Death. Inſtead of pro- 


« ceeding by Indictment in the uſual way, it allows 


2 r 


1 


QUAKER not excluded from Teftimony but where the Suit 
is e both in Form and Object. 


« the relation to carry on the Proſecution for the Pur- 

ce poſe of attaining the ſame end which the King's 
« Proſecution would have had, if the Offender had 
&© been convicted; namely, execution: and therefore, 
«che Writers on the Law of England clais an Appeal 
« of Murder in the Books Ay the Head of Criminal 
« Caſes. (®) 

« With reſpe& to a Quaker's giving Evidence in 
criminal Caſes, his Lordſhip obſerved, that the Qua- 
te ker was liable to an Attachment on refuſal : but inti- 
e mated that by the Act of Toleration he would be ex- 
« empted from any penal conſequences, his diſſent 
e touching the laufulneſ of an oath being no lotger 
« liable to be treated as a crime, nor he to be ſubjected 
© to puniſhment for a refuſal founded on it. 

« And to evince that where the end was civil, though 


« the form was that of a criminal ſuit, the teſtimony 


© of a Quaker was receivable by the Statute, he in- 
te ftanced Rex v. Turner, where on a motion to quaſh 
* an appointment of Overſzers, though in the King's 
« Name, the end being a civil remedy, the Afr mation 
te of a Quaker was allowed to be read. 


The Reſult is, that where the Form is civil, though 


© the ſubje&t may be penal, or where the Form is 
* criminal, but the object a civil remedy, the Evidence 
„of a Quaker ſhall be admitted: being excluded in 


e proper criminal Cauſes; where the Form and the 


'© Obje& both denominate the ſuit a Proſecutian for a 
< public Offence. | 


— — 


) Thus A Bas who vil g. ien electors: crimina- 
held that great office of Capitalis lium aliud pertinet ai Coronam 
Tufticiarius Anglie (an office ap- domini Regis, aliud ad vicecomi- 
parently ſuperior to that of either tem provinciarum, 


Chancellor or Chief Juſtice in And afterwards he ranks the . XIV. c. 3. 
the preſent day,) under Huν] , Appeal of the Wife for the death Co. Lit. 284. 7. 


the SscoxD, commences his of her Huſband amongſt the 
Book by this diviſion. Placitorum criminal Cauſes. 
os eft amn aliud - 


T ͤð » 


2 Str. 1219. 
Hil. 18 G. II. 
Lee, Ch. J 


9 1 e. 


| 
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33˙ 


— 


No otber Exception. 


Ticapacity from Want of Diſcernment: 
c The Chir Jus ric concluded thus: We are 
« not under the leaſt embarraſſment in the preſent 
te caſe: for there is not a ſingle Authority to prove 
that upon a penal Action a Quaker's Evidence may not 
* be received upon his Affirmation. Therefore I am of 
opinion that Mr. Juſtice Nares did perfectly right 
te in admitting this Quaker to be a Witneſs upon his 
% Affirmation; and conſequently that the Rule for a 
„new Trial ſhould be diſcharged. FN 


TX SECTION X. 


Peer to be examined on Oath. 


V. Ted, 1: But although on. Trial before the Lord High 


« Steward and Peers, out of Parliament, (in which Caſe 


© the Peers are in the Nature of a Jury) or before the 


King in Parliament, which is by the Houſe of Peers 
« in its judicial Capacity when Parliament is ſitting, 


« (the High Steward, if any be appointed, being only 
as Speaker pro Tempore,) the Peers give their Ver- 


dict or Sentence upon their Honour, perhaps meaning 
„ not merely their perſonal dignity and eſtimation, bur 
& their. Barony, which as Pares maxime Curie they 
« hold as a folemn Truſt by the Tenure of the due 
% performance of the Duties of their Office; yet if a 


Gomm. I. c. 12+ Peer be examined as a Witneſs, he ſhall give his Evi- 


k 2. 


„ dence on Oath: and accordingly, on the laſt Trial 
* on an Indid ment of High Trealon, in levying War 
„ againſt the King, the Lord Viſcount Stormont was ſo 
* Examined; he being at that time one of the ſixteen. 
r 
Of Ixcar Ar for Want of Disc RNM ENT. 
„We are now to conſider Perſons under” thoſe who 


iu are excluded from Teſtimony by want of Diſcernment: 


c and this either, | 
* 1. Propter /Eratem, 
« 2. Propter defectum Rationis. 
| E 
1 Of incapacity by reaſon of year. 
þ Cnii.HREN under the Age of fourieen, are not, 
* az of courſc,” admitted as Witneſſes; and yet at 
| | p twelve 


Incapacily from Want of Underſtanding. 


twelve they are obliged to ſwear Allegiance i in the Leet. 
There is no time fixed wherein they are to be excluded 
from Evidence; but the reaſon and ſenſe of their Evi- 
dence is to appear from the Queſtions propounded 


and their Anſwers to them. 


« And as Children of 


« yery tender years are capable of being legally con- 
« ſidered as being capital offenders, much more are 
« they capable of being Witneſſes. | 
And Hale thinks that even in a capital Caſe where 
« the Information from the party injured is pecuharly 
' © eſſential, it may be expedient to hear an Infant, 634 5 
1 though the Court oe think it fit to ſwear, | 


er 
TITLE III. 
2. Of Incapacity by reaſon of Want of Unterflanding, 
by Idiocy or Inſanity. 
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The Evidence 
of a Child of 
6 years was re- 

fuſed by the 
Lord Cuier 
Baron himſelf 
on an Inq1iq- 
ment»: Rape; 
and 'a't-rwards 
by Raymond, 
on an lo ct. 
ment (ot an Ale 
fault with in- 
tent to commit 
that offence. 
Str. 7CO. E. 
12 8. 
H. H. . S. 


Tzdeots and inſane Perſons are obviouſly incapable of 
being Witneſſes: but this muſt be underſtood of 
e ſuch as maniteſtly are within the deſcription of this 
« deplorable Calamity : otherwiſe a defe# or inconſtancy 
* of underſtanding not clearly to this extent will 
affect their Credit but not their Commpereyor to be 


examined; but where they appear” e inca- 


pable of any ſenſe of Truth, « they a are” plainly and 
neceſſarily excluded. | 


« Yer of an inſane Perſon it might, for Defe& of 


other Evidence, merit to be conſidered, whether, in 
« civil Caſes ar leaſt, the Teſtimony, of ſuch might 
ce not be admiy/i2ie upon points where his underſtanding 


«did not appear to be ſubject to diſturbance: it being 


© well known that in many of theſe melancholy in- 
« ſtances, eſpecia ly where the reſult, of ſome violent 
« paſſion, the party affected is entirely cool, clear, and 

e recollected in his I cas, and as free as other perſons | 
from the deluſions of a perverted imaginetion, in 
< every thing not connected with the Cauſe of his In- 


&* {anity, 


1 8 


With 
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 ExzupT10N or INcaPacity of the Ground of pRo- 


FESSIONAL CONFIDENCE. 


« With regard to perſons who have only temporary 
ce fits of Madneſs (then uſually termed Lunacy), and at 
other times are in all reſpects of ſound reaſon ; theſe 


are then conſequently as capable of teſtimony as of 


© any other legal Act. 


, 


SECTION XI. 


 ExtMPT10N propter FID EM PUBLICAM or Incapacity 


on account of profeſſional Confidence. 


« We are laſt, on the head of Competency, to conſider 


A the Caſe of thoſe who being profeſſionally engaged as of 


* Counſel for a party, or as Solicitor, Attorney, or other 
c Law Agent, are poſſeſſed by virtue of ſuch confiden- 
<« tial character, ot facts which are under the Inveſti- 
gation of a Court of Juſtice. 0 


© This Point hath been largely and well treated by 
ce the Author“ of Readings on Statutes in the Reign of 
George the Second: and from him, chiefly will be 
é cited what appears of moſt importance under this 


« head. | 


« The general Principle is derived from hence. That 
te formerly, in the ſimpler ſtare of Society and I aws, 
„* Perſons appeared for themſelves, and conducted their 


* own Claims or Defences, without needing the Aſlift- 


«* ance of men educated to the formal practice of the 
« Law. When the extenſion of property, the encreaſe 
« of Laws, the magnitude, number, and ſubtilty of 
© legal Queſtions rendered this no longer ſafe or prac- 
& ticable,. the Attorney, as the Name indicates, became 
„ the legal Repreſentative of his Client in the Cauſe. 


« The Anſwer of the Agent was the Anſwer of the 


% Principal; and whatever the party could have done 
c perfonally, was concluſive when tranſacted in his 


* place by his legal Proxy. It was therefore converſely 


< juſt that the Attorney ſhould neither be compelled 


<* nor permitted to anſwer Queſtions pointed at the Dif- 
* cloſure of Facts, which to divulge would be incon- 


« ſiſtent with the Na: ure of ſuch Repreſentation, being 
3 3 of 


"72 T5 on —Y 


.. Limitations reſpefling this Rule. 


« of that kind to which the party could not perſonally 


te have been obliged to anſwer. 


But there are Limitations reſulting from the Prin- 
« ciple of this Rule. 
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In Comm. 350. 
Theor. of Ev. 


95. 
L. N. p. 284. 


Thus, an Attorney or Solicitor may diſcloſe a Fact Cutts and Pick- 


© communicated prior to his being profeſſionally con- 


« Client. 

< So alſo of a ſubſequent Fact during his Retainer, 
4e if in its Nature unconnected with the profeſſional 
* Truſt, as neither being, nor preſumably taken to be, 
& relative to the legal Buſineſs on which he is employed 
« or as being ſuch as equally was open to his knowledge 
« had he not ſtood in that relation. 

« Farther, if the Fact to which an Attorney or So- 
e licitor is examined be ſuch, as that on the proved or 
« admitted circumſtances of the Caſe, or on the ſtate 


ering, E. 


24 Car, II. 


« ſulted by the party who afterwards became his 


1 Ventr. 197. 


11 St. Tr. 253. 


„ Opf. of Sir J. 8. 


2 Str. 1122. 


« of the Queſtion upon which either Party relies, the 


Truth cannot be inveſtigated but by examining a per- 
<« ſon under this profeſſional Confidence, he ſhall be con- 


« ſidered as free from the generally implied obligation 


© to ſecreſy ; at leaſt where the point to be aſcertained 
& by his Evidence cannot criminate his Client. 

&« And where an Attorney is Witneſs to a Deed, the 
«© Conſent of his Client that he ſhall atteſt the Inſtru- 
« ment carries with it an abſolute implied Conſent that 
« he ſhall be examined concerning the Execution of 
ce the Deed. ES 

e Where the original Ground of Communication is 
% Malum in ſe, as if he be conſulted on an Intention 
« to commit a Forgery, or Perjury, this can never be in- 
e cluded within the Compaſs of profeſſional Confidence : 
« being equally contrary to his Duty in his Profeſſion, 
« his Duty as a Citizen, and as a Man: but if ſuch 
ce offence, as Forgery, for Example, committed with- 
« out his being privy, comes to his knowledge in the 
« courſe of confidential tranſactions with his Client, in 


A'S | < the 


: V. 1? Vin. Abr. 


38. pl. 1. 


Rayn. 117, 8. 
Ld Say & Sele's 
caſe. Mich. 

10 A. 

10 Mod. 41. 
Sir O. Bridg- 
man with the 


Ad vice of all 


the Judges, 
_ v. Conte. 


ur 
8 
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Rex v. Dixon. 
E. 25 ©. III. 
3 Burr. Mansf, 
1687, K. 


- 


Si Samuel 


Jones v. Coun» 
toſs of Man- 
cncter, ut ſu- 
pin. 


Inflances. 


« the way of buſineſs, he ſhall not be compelled to 
& affiſt in proving it. 


% Bur this Privilege, or rather this incapacitation, 
* (it being more for the protection of the Client, and 
* of the Faith of a Truſt eſſential to civil Society than 


for the ſake of the Agent) is underſtood of Law 
Agent, not of Agents in a popular and general 


* ſenle; otherwiſe it might be moſt inconveniently 
te extended io Stewards, and even common ſervants. 


Ja Ejectment on a Trial at Bar, the Evidences, 
tc which as the Plaintiff inſiſted, would have eſtabliſhed 
& his Title, and avoided the ſettlement of the De- 
1 fendant, were locked in a Box, which had been in 
the Cuſtody of a ſtranger, who before the Trial de- 
© livered it to the Earl of ae a Truſtee for the 
2 Deſendant. . 


The Earl, pieſent in Court, was requeſted to de- 
„liver the Key, that the Box, which was brought 
© into Court, might be opened, He ſaid, that being 
* a Trujtee, he conceived he was not obliged to ſhew 
„ forth any Writings that might impeach her Eſtate 
ce and if he ſhould, it would be a Breach of the Truſt 


s ftepoſed in him, which was ſacted and inviolable. 


« The Court ſaid, that they could not compel him 


© to deliver the Key: but Hales faid it was adviſable. 


for him to do it. For he held, though it is againſt 
the Duty of a, Ceunſellor, or Solicitor, &c. to diſcover 
the Evidence with which he who retains acquaints 
him, yet a Truſtee may and ought to produce Wri- 


„ tings; but that there they could not rule him ta 
do it. 


Evidence 


CESS a A AY 


Where HEARSAVY admiſſible. 


SECTION XII. 


Evivincn on HEARSA V. 


& We now come to the loweſt ſpecies of 1 Ei- 


© dence. 


The Light which Evidence hitherto con- 
&« ſidered throws on a Cauſe was primary and dire ; 
« but of this ſecondary and reflected: for where bet- 


te ter can be adduced the Rule is, chat Hearſay is no 


« Evidence. 


<« Yet of certain Queſtions Hear ſay is full Evidence, 
« when from the Nature of the ſubject no other can be 
expected: as in common Opinion to general Character 
« which reſts upon general Eſtimation ; but otherwiſe 
« of particular Facts. So of a Preſcription, which ex- 
« cluding direct Proof from written Evidefice, and 
e running beyond the reach of preſent knowledge, is 
© well proved by referring to the Account given by 
% diſintereſted parties long ſince deceaſed. 


©« So even of an ancient Preſentation to a Benefice, 
e under circumſtances ; this being good by parol, the 
«general Reputation of the Country that B. was in by 
& the Preſentation of A. was allowed as Evidence, 
the Pariſh Regiſter being ſilent. 


„So of a Deſcent, or Family Relationſhip, Teſti- 
* mony concerning the common Reputation and Belief 


ein the Family is frequently given in Evidence for De- 
© fect of better. | 


So Declaration of deceaſed Tenants, that a certain 
piece of Land is parcel of the Eſtate which they oc- 
cupied, is admiſſible Evidence. 


So where it comes in F PIR GG of the Teſti- 
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Skinner v. Ld 
Bellamont, 
Worceſter 1744. 


Biſhop of Meath 
v. Ld Belfield, 
1747» 


Grimwade and 
Stevens, Kent, 
1697, 


Davies v. Pierce 


Tr. 27 G. III. 
T's N. II. 53% 


1 W 283. ; 
Tr. 29 Car. II. 


* mony of. a Witneſs, by ſhewing him on a former oc- B. R 


te caſion to have declared n to nis i Evi- 
e dence, 


&« So in Iſſue, on the Legitimacy of Plaintiff or De- 
6 fendant, Evidence of what the Parents have been 


heard to ſay is admiſſible; not as a detached ſource 


V. ſupra/ 


« of direct Evidence, but as an Inducement to the Be- 


al lief of the Witneſs one way or the other. 


1 „ Where 
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Pendrel and 
Pendrel. 
2 Str. 925. 


"1 
* | 


v. ſupra, 211. | 


Trial of Bam- 
bridge. 


, HNarg. St. Tr. IX . 


161, 


Capell » Shak- 
ſpeare, 5. 


— 


Dedration of deceaſed Perſons. 


” Where a patty is living and producible as a Wit: | 


* neſs, the Declarations of that party ſhall not be 
ce given in Evidence on the one hand, till the party hath 
* been produced and examined to the point to which 
cs ſuch ſuppoſed declarations refer, on the other. 


"> 15 What a Witneſs hath heard from a Criminal volun- 


© tarily, without force or undue influence of any kind, 


- . © confeſling the charge, is Evidence againſt that Cri- 


tc minal on the Trial, but not againſt a third Perſon. 


* Tt has been already ſeen, that ſince the beſt Eyi- 
ce dence, which the Caſe, circumſtanced as it ſtands, 
* will allow, is always required, parel proof cannot be 
given of what a deceaſed perſon ſaid on his death- 


* bed touching the Cauſe of his Death, when thoſe 


te Declarations were reduced to writing, and might 


© have been ſo given in Evidence; but where they were 


© not reduced, this Evidence is admiſſible : though 


e the Credit of it much depends on the Memory and 


« Temper of the Witneſs by whom it is related. 


2 Such Declarations, well authenticated and ſup- 


* ported by circumſtances, have undoubtedly their 


« Weight, from the ſituation in which they are uttered. 


— 


On the caſe of a Man con- Evidence, Sir George Nares, in 
victed of Murder on the De- converſing on the ſubject, quoted 
claration of the deceaſed, ſup- this Paſlage : 
ported by ftrong circumſtantial 


Have I not hideous death before my view, 
Retaining but a quantity of life, 
Which bleeds away, even as a form of wax 
Reſolveth from his figure gainſt the fire? 
What in the world ſhould make me now deceive, 
Since I muſt loſe the uſe of all deceit ? 
Why ſhould I then be falſe, fince it is true 
That I muſt die here, and live hence by truth. 


j« 
. « On 
„ l 


D:ub:ful Exceptions go only to the Credit; — Time of 23r 
regularly making. | 

« On the other hand, an extremely able Writer 

te ſhews the various ſources of Error and Miſrepreſen- 

et tation ariſing from this ſpecies of Proof, by what an 

&« aſſaſſinated Perſon may have been heard to ſay rela- 

e tive to the Cauſe of his Death. At preſent this is 

« but hinted; its proper place will occur hereafter, in 

« treating on the probability reſulting from Teſtimony. 

« And this Diſcuſſion it will ſoon be ſeaſonable to 

« commence. It remains, however, a general Rule | 

« ſubje& only to neceſſary Limitations, that no Evi- poug. 11. 4 

« dence ſhall be admitted upon oath of what a man 8. 24 308, 9. 

« ſaid when he was not upon oath, 


CHAPTER I. 
GENERAL Onzunvarions, L 


| « There remain a few general Obſervations on this 
& Article of Competency. | 


| N. | 
Effeft of the Objection where doubtful. 


<« Firſt, wherever it is doubtful whether the Objection v. tapra, 237. 
« ſhould go to the Competency or to the Credit, the Wit- 
e neſs ought to be heard: for no Evidence ſhould be 
rejected that is not clearly and decidedly inadmiſſible. 


Par. g. 
Time of excepting. 

ce Then, as to the time of taking the Exception. 

Evidence muſt be opened before it is offered, , <. T 12 
« that the Couxr may judge of its Nature and Cir- old Edition. 
s cumſtances, ſo as to be able to diſcern whether it 
e ought to be offered to the Jury. 

c And then, after a Man hath been examined in 
< chief, hath gone through his whole Evidence, and | 
“been croſs-examined, the Exception to his Competency 4 Burr. Mansf. 
comes, in ſtrictneſs of Law, too late: and, in 2252 „br 


* this reſpect, the ſtrictneſs of Law is very wiſe: it = 27. ft ER: 


cc always ſaves time, and it precludes Abuſes which 
© might otherwiſe take place. | 


* Vigilantibus, non dormientibus, ſulveniunt Jura. Th 
| «Jn 
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T. K. ut ſopra. 
711 20. 


VO IAE DIR. 


Obſervations on the effef of Exceptions to the Competency, 
as liable 10 prejudice the Queſtion. 


c In-the ſtrict antient Method, if a Witneſs was ſuſ. 


_ pected to be intereſted, he was examined by the party 


liable to be prejudiced by his Teſtimony, on a voire 
« tire, to diſcloſe the Truth concerning ſuch circum- 
* ſtances, But as the Queſtions put with this view, 
« were generally in a great degree tie ſame which would 
« be afterward repeated on the examination ii chief, it 
% has been permitted, for the diſpatch of Juſtice and 


© the mutual convenience of the parties, to examine 


& conditionally, (as it were in the nature of a de bene 
&« eſſe), ſubject ro exceptions of Competency reſerved, to be 


* argued, if judged material, at the Cloſe of the Evi- | 


&* dence. 

„But where a verdict is clearly ſatisfactory on the 
&« Merits, this Exception to the Competence of ſome of 
© the Witneſſes, will be of no Weight to induce the 
« granting of a new Trial; though it might have had 


 * 1ome in a doubtful Queſtion, 


11IT II II. | 
Inconvenience in the Effe of Exceptions to Competency. 


A remark has been made by a Gentleman, to 
* whom the Public is obliged for valuable information 
on a great branch of conſtitutional Law, that there is 
“iA conſiderable inconvenience attendant on the Mode 
« of taking Exceptions to Evidence: for that the Coun- 


* ſel, who offers Evidence, againſt the Competency of 


© which the other fide has to except, has already the 
© advantage of whatever prejudice or improper impreſ- 
* ſion, ſuch Evidence may be likely to convey with it, 
by ſtating it's purport and tendency to the Jury; 
<« who may too probably infer, when objection is made 
« roit's Admiſſibility, that it is therefore, of courſe, 
< both true and fatal to the party objecting, Yet the 


2 Remedy 


Objeftions to the propoſed Remedy. 


et Remedy intimated, that perhaps it might be an im- 
te provement, when Queſtions of Admiſſibility are 
« raiſed, that the Jury, as well as the Witneſſes, ſhould 
&« withdraw till the pcint be argued and decided, may 


<« ſeem neither effectually to meet the inconvenience at 


te preſent ſubſiſting, nor to be free from diſadvantages 
« of it's own, and thoſe of a kind yet more to be avoid- 


&« ed: poſſibly this may be one of the inſtances in which 
« ſome diſadvantageous circumſtance is attached in- 
« ſeparably to a great and peculiar benefit, not as a 
<« corruption or accidental deviation, but as admitted 
« into the original frame of a ſublime Inſtitution z 
which, if more guarded in this point, muſt have been 
e ſo by the ſacrifice of ſomething more eſſential.“ 


Fa 


CHAPTER III. 


We come now to conſider the Scale of Probability, 
and to compare the ſeveral Degrees of Evidence, All 
Certainty, as we have ſhewn, ariſes from the Knowledge 
of a Man's own proper Senſes : and is either direct“ 


V* ſupra, p. 24 


by Intuition, or reflective,“ by comparing his Ideas 


and Thoughts one with another. 


SECTION M 


On DroREES of PROBABILITY in TESTIMONY, 


 PrRopaBiLITY © ariſeth from the Teſtimony of 
* others, concerning a Subject proveable to their Senſes, 
% when ſuch Teſtimony is in? Agreement with a Man's 
own Thoughts'and Obſervations. 


TITI E II. 


6 Order of Proof. 
And here it is firſt to be conſidered, that in all Courts 


of Juſtice, the Affit mative “ ought to be proved: for 


it is ſufficient barely to deny what is affirmed, until the 


contrary be proved: for Words are but the Expreſſion 
of Facts, and therefore, When nothing is ſaid to be done, 
nothing can be ſaid to be proved: and this is a Rule, 
both in che Common and Civil Law; the Civil Law ſays, 


* AQori incumbit Probatio. 
„the 


+ 


Oxbzx of Evidence and PRE rs of ProBABILITY; 


„the Proof lies on him who makes the Allegation ; 
© for it is  aguinſt the Nature of Things to prove a 


"© egative.“ 


But in a Caſe where the Affirmative is primd facie 
proved, the other Side may contelt with oppolite Proofs : 
and this is not properly the Proof of a Negative; but 
the Proof of a Propoſition, ny . with 


what is affirmed. 


And therefore, when the General Iſſue is in the Ne- 


gative, the Plaintiff muſt always begin with his 


Proof : becauſe the Defendant cannot prove the Ne- 
gative, and the Charge beginning- by the Plaintiff, he 


muſt take it out of his Evidence: as if the Defendant 


be charged with a 7 reſpaſs, he need only make a general 


Denial of the Fact, and if © Evidence be given, which 
© uncontradifted, will” prove the Fact, he can only 


prove a Propoſition inconſiſtent with the Charge: * as” 


that he was at another Place at the time when the Fact 


was ſuppoſed to be done, or that the Ground was 
* his own where he had a Right to be; oc the like. 


Bot where Law © implies an Affirmative,” con- 


tained in the Iſſue, there the oppoſite Party * may” 


D. XXII. 3. 2. 


be put into the Proof of it by a Negative: as in the 
Iſſue ne ungues accouple en loyal Matrimonie, the Law 


will ſuppoſe the Affirmative, that the Marriage 


© was lawful; at the ſame time, the Plaintiff having 
c averred a general Illegality, the Defendant, from the 
« Neceſſity of the Caſe, is put to ſhew on what Marriage, 
< under what circumſtances and qualifications he re- 
cc lies. It is therefore, in Truth,“ the Defendant muſt 


— 
— 


Ei incumbit Probatio, qui dicit, non qui negat. 


begin, 


„ 


L 


Of NeGATIVES imphiing an Affirmative. 


begin, te by offering Evidence to ſupport the Legality 


« of the Marriage. . 
4 Sg on a Suit againſt a Juſtice of Peace, for exer- 
« ciſing that Office, not being qualified according to the 
« Statute, it lies on the Defendant to prove his Quali- 
&« fication.” 
In an Information againſt Lord Halifax, for refuſing” 
« to deliver up the Rolls of the Auditor of the Exche- 
« quer, the Court put the Plaintiff to prove that he 
« did not deliver them: for a perſon ſhall be preſumed 


« duely to execute his office till the contrary appears. 


« And this might be proved by poſitive Facts, ſuch as 


« Refuſal, their remaining in his Poſſeſſion, and the 


« like, | 


« The Truth is, that in legal Queſtions, the general 
ti negative Term is convertible, (often by various diſ- 
te tin& Subſtitutions of litigated Fact), into a poſitive 


8 \5 one. In ſuch inſtances, therefore, where it ſuffices 


« for the Plaintiff generally, to deny the exiſtence of 


ce any legal Qualification, under which the Defendant 


e might juſtify, it is incumbent on the Defendant to 
prove the particular circumſtances which contradict 
« the Negative. And this is not proving a Negative, 
« which in a direct Senſe is impoſſible, but it is proving 
« an A ffirmative repugnant to the general Negation. 


o 
28 Fa 
* 5 
# 
* 


188. II. e. 20. 
3 Burn. 21, 2. 


L. N. P. 298. 


V. Co. Litt. 


L. III. § 5s 


Crouſaz's Art of 
Thinking. P. 1. 


5 15 Co 4+ par. 5. 


« As in the caſe juſt intimated, the Plaintiff charges, 


te that the Defendant hath acted as a Juſtice of the 
« Peace, not having qualified purſuant ro the Statute. 


© The Defendant proves his Property, and proves his 


Compliance with the Requiſitions of the Statute. 


“ The Nature of the Queſtion puts the Proof on 


e the Defendant. If he fail in that Proof, then the 
„general Negative of Qualification, comprized in 


— 


Actor quod adſeverat probare non adſtringit: cum per rerum 


ſe non poſſe profitendo, reum natvram factum negantis pro- 
neceſſitate monſtrandi contrarium bativ nulla fit, 


© the 


C. IV. 19.23. : 


Loweſt degree of General Evidence. 

„ the Plaintiff's Charge is converted into an Affirma- 
tive, that the Defendant, having an Eſtate amounting 
«* in the whole to leſs Value than the Qualification by 
„Law required, did exerciſe. the office of a Juſtice 
of the Peace; or that the Defendant having 
<< neglected to take and ſubſcribe the oath of Qua- 
& lification, hath acted as a Juſtice; or that his 
Qualification, if any, conſiſteth in Lands which he 
ie hath omitted to ſpecify in the Oath preſcribed ; or 
in the Notice directed in default thereof, to be given 

« in Writing before the Trial. Now theſe poſitive re- 


& quilites, being Acts to be performed by the Defend- 


&« ant, it is for him to prove that he hath performed 
& them.“ ; 

In a Writ of Right, the Evidence muſt begin from 
the Tenant, if the Miſe is thus joined. —And the 
Defendant putteth himſelf upon the Great Aſſize of 
our Lord the King, and prayeth that Recognition 
e be made, whether he hath the better Right of hold- 
* ing the Tenements with the Appurtenances to him 
« and his Heirs as Tenant thereof as he holdeth, or 
e whether the ſaid Plaintiff, of holding the ſaid Tene- 
«* ments with the Appurtenances as he above demand- 
e eth!“ ſo that in this Caſe, the Defendant's Iſſue is in 


the Affirmative, and therefore, the Proof muſt begin 


from him. 


SSCTTION . 
\ Loweſt Procf in a general Senſe; cæteris paribus, 
The firſt and loweſt Proof, is the Oath of one Wir- 


neſs only: and there is that Sanction and Reverence _ 


due to an Oath, that the Teſtimony of one Witneſs 


— 


— — 


Et Def. ſe pon. in magn. hzredibus ſuis ut tenens inde, 
_Aſiz. Dom, Reg. et petit Re- ſicut illa tenet, an præd. querens 


cognitionem fiert utrum jpſe habendi eadem Tenementa cum 


majus Jus habeat tenendi tene- 


perunen? ut illa ſuperius pet. 
menta cu* pertinentus ſibi et 


naturally 


Incredibility and - Contradiflin: in -Eſſentials, the two 
Cauſes of utter Diſcredit to Teſtimony in which they 
are diſcovered. N 


naturally obtaineth Credit; unleſs there be © ſtronger“ 
appearance of probability to the contrary. 


Now that which ſets aſide his Credit, and overthrows 


his Teſtimony, is the Incredibility of the Fact, and the 
Repugnancy of his Evidence: for if the Fa& be con- 
trary to all manner of experience and obſervation, it is 
too much to receive it upon the Oath of one Witneſs 
or if, what he ſays, be contradictory, hat“ removes him 


from all Credit; for Things totally oppoſite, cannot 
receive Belief from the Atteſtation of any Man. And 


* of theſe Objections, the former is extrinſic to the 
© Teſtimony, the latter is internal. Any ſuppoſed Fact, 
engt plainly impoſſible, may be proved by ſuch force 
of teſtimony in the Number, Character, and Situa- 
<* tion of the Witneſſes, as ſhall induce a manifeſt Im- 
e probability of their ſpeaking falſely : for difficulties 
« external to the teſtimony are ſubdued and com- 


«© paratively loft, when the Teſtimony under all 


ce jt's circumſtances, is entitled to Credit: it then com- 
© municates its general Credibility to whatever Queſ- 
„tions of Fact it is offered; it being evidently incon- 
<« ſiſtent, that the antecedent improbability of the Event 
te ſhould affect the Credit of actual Proof, that it has 


e taken place, It has no ſuch effect on the moſt im- 


e probable incidents, if a Man's own Senſes. and im- 
© mediate Obſervation, aſſure him of the certainty of 
© their having taken place; it has proportionably no 
effect on matter of Evidence, where the general 
“ Credibility of the Witneſſes is fully eſtabliſhed, and 


© no intereſt or undue motive is reaſonably imputable 


eto render them ſuſpected on the particular point. 

“ The moſt unlikely and the moſt familiar occur- 
« rence are, as to their exiſtence or non exiſtence, 
« determinable by the ſame natural means of Obſer- 
% vation, according to the Quality of the Fact to be 
« aſcertained. Either is therefore proveable, not ac- 
* cording to the PERM Grounds for expecting it, but 
« to the reaſons for 
% Truth and Knowledge of the Witneſſes. 


1 


or acquieſcing with juſt Cauſe in the 


* 
— — 


* Ullegans contraria non oft audiendute © 
N - | « An 


- 


Patce's IV. 
Diss. 403-9 


Stronger Proof reſulting from w Wilneſſes. 


& An eſſential Repugnance, is an intrinſic Diſcredit 
© to Teſtimony, which deſtroys the credence which 
might otherwiſe be given to any Witneſs on any 


© Queſtion, as already hath been noticed. 


SECTION w. 
Two WirxESss ES. 


The Second * Degree of Credibility, is from the 
Oaths of wo ſeveral Witneſſes: and is *©* conſiderably 
* higher” than the general“ Credibility which ariſes 
from the Oath of one Witneſs only. For here, if they 
agree in every circumſtance, there muſt be two per- 
Jured, or it muſt be true what theſe Witneſſes allege 
<* and” depoſe; but if, upon their Examinations, they 
<* materially” diſagree in circumſtances, then they fail 


in their Credit, becauſe their Contradictions cannot be 


© S . 


There are ſome Caſes in the Law, where the full 
Evidence of /wo Witneſſes is abſolutely neceſſary. 


Par. 2, F 
1 Where neceſſary. 


FixsT, where the Trial is by Witneſſes only : as in | 


the Caſe of a Summons in a real Action: for a Man's 
affirming, is but equal to another Man's denying ; and 
where there is no Jury to diſcern of the Credibility of 


| Witneſſes, there can be no Diſtinction made as to the 


Credit of their Evidence: for the Court doth not de- 
termine of the Credibility of one Man in preference to 
another, for that muſt be left to the Determination or 


the Neighbourhood : Þ therefore, where a Summons is 


not proved by two Witneſſes, © in the inſtance ſtated,” 
the Defendant may wage his Law of non Summons. 


* 


* Proximus huic, longo ſed fortior inter vallo. 
+ Ficinus Fade [ icini præſumitur ſcire. 


U 


| The 


a moo oo "I : 


Two Wrrusss s required in Hion TazAson. 
The ſecond Caſe (“ which before was mentioned“) 
is in Chancery; and that is where there is but one Wit- 
neſs, contradifting the Anſwer, for there the Credi · 
bility is equal: unleſs it appears from the Nature and 
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Face of the Fact that the Anſwer is not to be believed: 


and the Courſe of the Court in ſuch caſe is to direct a 
Trial at Law to aſcertain the Credibility of that Witneſs 
by a Jury, which is the common ſtandard on which the 


Credit of an Engliſoman is to ſtand and fall on all 
Events, 


The third Caſe in which the Law requires 
two Witneſſes, is High Treaſon; and this not fo 
much from the natural Equity of the Rule, that 
every Man's Allegiance is ſuppoſed till the contrary 
is proved, and the Negative of the Priſoner is equal 
to the Affirmative of the Witneſs, and therefore the 
Treaſon ought to be proved upon him by two 
Witneſſes ; for then the ſame would be good in Caſes 


af Felony, where every Man's Honeſty is preſumed 


till the contrary is proved, and yet there it is ſafficient 
to prove the contrary by one Witneſs; but the Law 
hath appointed o Witneſſes in this Cafe, becauſe a 
Court Faction might, in many Caſes, cut off their 
Enemies without a ſufficient Proof: and now by the 


late Statute two Witneſſes are required. to every avert Kel 


Act of Treaſon. | 


The Words of the A& cove of 5 noble ſans. | 


« tions of humane Policy and legiſlative Wiſdom that 
* our Code can boaſt) are. theſe : That no Perſon 
** ſhall be Ixpierzp (0 that Evidence before the 
« Grand Jury is comprized within the proviſion of 
e the Clauſe) tried or attainted” of High Treaſon 
* whereby any Corruption of Blood ſhall be made, 
* or of Miſpriſion of ſuch Treaſon, but by and upon 
the Oath and Teſtimony of 7wo lawful Witneſſes, 
« either both of them to the ſame overt Act, or one 
FT $: | | « of 


* 
VI 
8 2. „ 


8 IV. 
357. 
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On the Conflra2ion of the Statute requiring two Witneſſes, 
« of them to one, and the other to another overt Act 


« of the ſame Treaſon; unleſs the party indicted dr 
« arraigned ſhall willingly, without Violence, in oytx 


- « CovnxT, confeſs the ſame, or ſhall ſtand mute, or 


© refuſe to plead; or in Caſes of High Treaſon, ſhall 
te peremptorily challenge above the Number of thirty- 


five of the Jury, any Law, Statute, or Uſage to the 


<« contrary notwithſtanding. 


4 And that if two or more diſtinct Treaſons of di- 
« verſe heads or kinds ſhall be alleged in one Bill of Ia- 
&« ditment, one Witneſs produced to prove one, and 


_ * another to prove another of the ſaid Treaſons, ſhall 
not be deemed or taken to be to Witneſſes to the 


* ſame Treaſon within the meaning of this AR. 


Foft. on H. T. | 
Ch. 111. P · 240, 
241. g 


Fot. 24 f, 2. 


Diſc. II. Ch. IX. 
P+ 323=72 8, 9+ 


iF$. e. 12. 


« On the Conſtruction of this Clauſe it hath been 
* held, that to collateral Points one Witneſs ſufficcth. 


=? That a Confefion before Magiſtrates out of Court, | 


1 freely made and duly taken, may be given in Evi- 


e Jence: and if it goes to the over! AF directly, it 


« muſt be proved bw. fwo Witneſſes, and is then proper 
« to be left to the Jury as corroborative of other Evi- 
n dence, though not as. concluſive, like a Confeſſion in 


«© open Court; and a declaration of the party concern- 


* ing his ſhare in a fact collateral to the Charge, it 
« ſcemeth remains proveable by a fngle Witneſs, 


« Petit Treaſon is alſo entitled to the Benefit of the 


SE VL .. 11. © ſtatutes of E. VI. requiring two Witneſſes. And 


* this was lately excinplified in the Caſe of a Woman 
« indited for this Crime committed againſt an aged 
„Lady to whom ſhe was ſervant. There being but 
« one Witneſs, ſhe was. acquitted of the Treaſon, and 
« found guiky of Murder, though not otherwiſe laid 


ein the Indictment than as included in the charge of 
Petit Treaſon, 


« In 


Two Wirvrsszs» required” in Prajuay, and the 


Reaſon. 


te In Caſe of an Indictment of PRRjuxv, our Law 
« requireth it to be proved by . Witneſſes; as other- 
« wiſe deeming it in equal balance, that one Wirneſs 
« ſhould falſely aſſert this Charge as that another Man 


« ſhould have been 
« Words, that che 


guilty of this Crime; or, in other 
Perjury of an Individual is as pre- 


« ſumable to have been committed by the Accuſer, on 
« the depending Trial, as by the accuſed on a former 


„ one. 


« As an univerſal Rule, the principle of the two 
« admirable Writers, to whom Philoſophy and Hu- 
© manity are ſo much indebted, ſcems to fall juſtly 
under the obſervation of the Author of the Commen- 
te taries'on the Laws of England, Doubtleſs one af- 
e firming and one denying is not a judicial Equilibrium 
« jn the univerſal Nature of ſuch Caſes; the negative 
ti of theaccuſed amounting to little more than a demand 
that the Guilt charged againſt him may not ſubject 
e him to Sentence and Puniſhment till duly pꝛoved by 
“e fair Evidence. When the Accuſer has ſupported his 


© Charge, though but by one Witneſs, the ſcale in general 


s caſes certainly preponderates againſt the accuſed ; 
te thoughin STATE Crimes, (from the peculiar hazard 


« hich wa 
| 


s even Jealouſ 


reſult if the legal Circumſpection, and 
„as to Evidence were not very ſtrong) 
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Comm. IV. 3 38. 


IV. Comm. 357. 


and on a Proſecution for PER 3 from the Nature 


* of the Queſtion, two Witneſſes ate required, * 


. 


« Thus 


(*) Thoſe Laws which con- 
demn to Death on the depoſition 


of a fingle Witneſs are fatal to, 
Liberty. In right reafon there 


ſhould be two, becauſe a Wit- 
neſs who affirms, and the accuſed 
who denies, make an equal ba- 
lance, and a third muſt incline 
the Scale. 

N. dun teftimonio e neceſſario : 
. perche fin tanto che un afſeriſce, 
e Paltro nega, niente v di certo, 
e prevale il diritto che ciaſcuno ha 
4 ere creduto innocente. | 

+ On this point an eminent 
French Author expreſſes himſelf 


MA S 
” * 
4 5 
1 
8 * 
* "7 


U 2 


* * 0 3 


* 


very ſtrongly. He calls the rea- 5 


fon. given by Monteſquies the 
Reaſon of Nature: he adds, 
that the Juriſconſults have aſ- 
ſigned a farther one derived 
from the knowledge of the hu- 
man heart, its paſſion, its cor- 
ruption, its fallibility, and the 
Guard againſt theſe by requiring 
the Evidence of two at leait. He 
ſays, Le Nom£re des temoins.ſuf- 
fijans four faire condamner un 
homme eft fixe à deux dans tous les 
gon uernemens. C'eſt la ſeule preude 


* Ip. of L. XII. 
5, N 


& Becc. & 13. 
p- 56. 


+ Theorie de 
Loix criminelles 
Par. 1781. 

Ch, III. S. 2. 
Pars 3. . Il. 
p- 120, 1. 


ui ait un caractere legale et qui 


porte Pempreinte ge la certitude. 


Comme 


Two in PeTir TxEASON. 


* Thus the Caſe of Petit Treaſon depends on poſt. 
<« tive Proviſion, founded probably on the Heinouſ- 
<* neſs of the Offence, which was deemed to require 
ce more full Evidence: the Wiſdom and Benevolence of 
our ancient Law proceeding on a contrary Principle 
© to that ſanguinary Maxim of the Roman Code, that 
ce the Se Crimes demand only a ſlighter proof. 
la Perjury the Requiſition of two Witnefles is founded 

© inthe peculiar Nature of the Crime charged, and in High 
te Treaſon it is eſtabliſhed,” not ſo much on the natural 
Juſtice of the Rule, that every Man's Allegiance is ſup- 
poſed till the confrary is proved, and the Negative of 
the Priſoner is equal to the Affirmative of one Witneſs, 
and therefore the Treaſon ought to be proved upon 
him by two Witneſſes, for then the fame would be 
good in Caſes of Felony, where every Man's Honeſty 
is preſumed till the contrary is proved, and yet there 
it 1s ſufficient to prove the contrary by one Witneſs ; 
but the Law has appointed two Witneſſes in this Caſe, 
| becauſe, as alieady intimated,” a Court Faction 


* By 29 Car. II. 


might, in many Caſes, cut off their Enemies on ſuch 
Articles without ſufficient Proof. RE 


« When the eccleſiaſtical Uſurpation on the Con- 


s ſciences and Lives of Individuals, and on the 
© tective Sovereignty of the State, aſſumed the 


ro- 
rial 


*« of Hereſy, this one Barrier, feeble as it was, ſtood 


© againſt their Cruelty,” 


that two Witneſſes were re- 


quired ; becauſe this was to be tried by the Canon, and | 
they followed the Rule of the Moſaic Law, that re- 


quired two Witneſſes in every capital“ Caſe.” 


A. ——_—_—_— 


„ Some- 


FW A 


Comme les crimes demeureroient 
impunis fs Pon introduiſoit dans les 
tribunaux ce pyrrhoni/me on jettent 
les erreurs de nos ſens et les wices du 
cæur bumain i faut Sen rat por- 
ter au temoignage defintereſſe con- 
fant, et uniferme ae weur-temoins 
non ſuſpetts depoſant du meme fait : 

fur tout Porſque ls corps du delit eſt 

con/7ate. \ X 
lu atrocioribus leviores con- 

jecturas ſufücere. þ | 


— — 


Thorgh the Writ for lurning an 
Heretic be aloliſhed, ® yet the ob- 
noxiouſneſs to Perſecution far reli- 
gious Opinions is very far from 
teing yet entirely removed, Some 
of the moſt perplexed Points of 
Theology, and en which contrary 
Fudgments have been formed by 
men of acknowledoed Talents, 
Learning, and general Piety, and 


even the ſormuiary of devotion of 


a fartic:lar Church, and the 850 
P 


r 


Single Evidence of an AccomPLict inſufficient to 
| convitt, " 


te Sometimes the Evidence of a ſingle Witneſs, 


« though admiſſible, ſhall not be left to the Jury as 
e competent to convict, if not ſupported by other Teſti- 


(00 mony. 5 ; | ; > | 
Thus there are Caſes of Felony in which an accom- 


« plice ſhall, under poſitive Law, be received as Evi- 
& dence. The Common Law, indeed, (except in the 
« Caſe, and under the particular circumſtances of thoſe 


* whom it termed Approvers), rejected ſuch Teſti- 


mon: and pronounced that, in ſuch Caſes, that no 


Man ſhould be heard againſt the ſafety and legal 


« Eſtimation of another, who, by the very Terms of 
his Evidence, infamized his own, But the Statute 
„Law admits Accomplices in certain inſtances to bear 
« Witne ſs in ſupport of the Charge: yet ſo admits 
e them, that in matter of Felony, the Evidence of an 
* Accomplice alone ſhall not go to the Jury for Deli- 
« beration on the Guilt or Innocence of the Priſoner : 
e but they will be regularly informed by the Judge, 


© that there is no Evidence againſt the Priſoner on 


„ which he can legally be convicted. 

In proſecution for Miſdemeanour, it is otherwiſe 
« held: and it ſeems to be now received for Law, that 
&* in Caſes ſhort of Felony, ſuch Evidence muſt be 


received, and may ſingly be ſufficient to Conviction. 


„There is indeed one Caſe, where a perſon who is 
* hoth an Accomplice, and otherwiſe a party intereſted, 
<« is admitted from Neceſſity and for want of ather 
e proof: and her Evidence, if conſiſtent, is not only 
% admiſſible but concluſive. And that is on the Statute 
e of Eliz.” where the Mother of a Baſtard Child is al- 
lowed Evidence to prove the reputed Father: and 
this is for Neceſſity ; becauſe otherwiſe, ſuch ſecret 
Lewdneſs would go totally unpuniſhed : but then, if a 
Woman charges two Perſons, ſhe loſes her Credibility ; 


- bur if ſhe keeps conſtantly to the charge of one only, 


it is a ſufficient proof, the Statute having ſet aſide the 
Common Law in that particular. : | 


In 


EY 
n — 


 ® 'Mllegans turpitudinem fa non eft audiendus. 


certain Propoſitions, than which ever iſſued from the human 6roin, 


not hing of mare ſingular * ail theſe ba vi been cſtabliſbed by 
| | ; 


Pais 


293. 


Co 17. 

10 & 11 W. III. 
e. 4. 

5 A. c. 31. 

15 G. II. c. 28. 


v. ut ſupra. 


2 R. Rep. 8a. 
Styl. 207. 283. 
Cro, Car. 341. 
350= 470, 

2 Zuls. 341. 


348. 350. 35H g 


v. 9&1 111 


C. 32. 
1 RHS. c. 1% 2. 
13 & 14 Kt, 
8 4 · 


294 


2 Hawk. P. C. 
258. & 142, 
Sir T, Jones 
233. 3 Keb. 68. 
H. P. C 262. 


f Bro. Coro. 220. 


BALLANCE of EviDENCE. 


} 


In Treaſon for counterfeiting the Coin, one Witneſs 
only. is ſufficient : becauſe this docs not relate to State 


Criminals, and there is no danger of oppreſſion from a 
Court Faction. | | 


On the Wz1Quinc of Evipzxce: FE 


We come now, “though generally and imperfe&tly,” 


to ſet the ſeveral bounds of Credibility where there 


*are contrary Profs: ** bur this Subject is ſo unlimited, 
and branches into ſuch an infinity of undeſcribable 
« particulars, that it ſeems to admit of little more than 
« a mere Outline; and even this, it will be difficult to 
« mak throughout with the due force and preciſion: 
e the reſt mult be left to Integrity, ſound Diſcretion and 
„Humanity, exerted on particular Caſes as they ariſe.” 


In contrary Proofs, if Mens ſwearing can be © rea- 


e ſonably and probably” reconciled,” ſuch Interpreta- 


tioa ſhall be put upon it as may make them agree: be- 


cauſe evey one ſhould be ſuppoſed, ** ſo far as a fair 
s conſtruct ion without prejudice to others will extend,” 
to ſwear the Truth, and no Man ſhall be intended to 


| ſwear a manifeſt Perjury; therefore, that Conſtruction 


ſhall be raken that would make them agree, rather than 

ſuch whereby they mult neceſſarily oppoſe each other. 
One affirmative Witneſs countervails the Proof of 

ſeveral Negative: becaule the Affirmative may ſwear 


true, and the negative alſo: for the Negatives may com- 


monly be, that they know nothing of the matter; the 
Affirmative ſwears that it is, and ſo the Affirmative 
may be true, and the Negative alſo; for the thing that 


the one {wears may be true, though the other know. 


o 


nothing of the Matter: © and this is the true Idea of 


negative Evidence. 


— 


But 


17 Car, II. c. 2. 
22 Cat. II. c. 1. 
1 W. & M. ſt. 1. 
c 18. 

Comm. IV. 
6. 4. 


pains and fenalties : as if Parlia- 
ments were either the infallible 
Judges of myſterious Truth, or had 
the power by their mandate 4 
creating Truth. The papal Charch, 


indeed, in the height of it's A 


cendanice in this Country, puniſhed 
Hereſy as Treaſon of an infinitely 


bigher «trecity, than any Qffence 


againft the freedom and being of 
the Community, to' which that 
denomination could folitically be 
annexed, Gravius peccat qui 
divinam quam qui temporalem 
ledit Majeſtatem, au a Principle 
that never ſhould have induced 
Men to arrogate the Defence of the 
E onour of the Deity, by Arms the 


moſt 


9 — 
F 


| ' Comparative Weakneſs of Negative Teflimony. 


Zut where the Affrmative and N oppoſe each 
other in contradictory Propoſitions, the Evidence is to 


be weighed according to the Rules hereafter mentioned. 


« Thus if a perſon be charged with a Robbery com- | 
« mitred in London, to afſert that he was at Bab the 


« whole Day on which the Robbery is charged to have 
« been committed, and to the proof of which time the 
e whole Evidence in ſupport of the Proſecution is pre- 
« ciſely applied, this is not ſo properly negative Evi- 
te dence, as an affirmative contradiftory Propoſition ; 
te but if two Witneſſes, on the part of the Proſecution, 
« ſwear to the Stature, Voice, Complexion, Colour of 
te the Horſe, and another ſwears that he did not obſerve 
e ſome of theſe particulars, this is negative. Evidence, 
« which may well conſiſt with the affirmative, as of 
© ſeveral perſons preſent, one might not hear or ſee 
* what was heard or ſcen by others. | 


et in ſome inſtances, as the diſcharge of a Piſtol 
« and ſeveral Caſes of no infrequent occurrence, the 


* negative of a credible Witneſs, preſent on the ſpot. 


e and at the very time when the fact, if real, muſt have 
happened, weighs much againſt the Credit of affir- 
* mative Teſtimony : ſince theſe are Facts to which 
ec every Eye and Ear within the ſame diſtance muſt be 
*« preſumed ſenſible. | 1 


But affirmative contradictory Propoſitions, accord- 


« ing to their reſpective force of Proof, deſtroy each 
© other: fo that even in the Caſe inſtanced, though 
no Evidence, in general, is weaker or more ſuſpicious 
than that of which the tendency is to prove the 
« alibi, it may, from the number, the character, the 


e confirmatory circumſtances of proof from the ſeveral 

* Witneſſes, in points that exclude the idea of pre- 
 * concerted Agreement, be ſo ſtrong as to overbalance 
every cl-ar, probable, full and reſpected Teſtimony on - 


if 


the contrary fide.” 


— CUES 


moſt unſuitable. Dzorvn In- Oaniſcience to judge, for 0 5 
Jvzarz Dis cuz #s a ſaſer nipotence to deftnd, and for in- 
and à juſter Principle. It is for finite Goodneſs to promcte the 
e ve. 26k, 
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Bougl. Conte. 


General * of the Credit of  conflifling Teflimony, 


lr there be be ſeveral” Witneſſes 6 on each | fide,” 
and no preponderating as to Number, they are to be 
en as to their Credit. 


If a Witneſs be proditced, 408 We be « called 
* in Evidence on the contrary fide, to impeach” his 


Credit, his Credit is jeſſened in e to that of 
the oppoſite Witdeſs. 6 


If a Witneſs be produced, iid another be © offered” 
in Deſtruction of his Credit, and a third be produced 
to ſupport his Credit, the Credit of the firſt Witneſs is 


to be ſupported in proportion to the * the fiſt 
and rhird Witneſs _ the ſecond, 


« The party wha Las 244. a Witneſs, ſhall not 
c call other Evidence merely to ſupport his Credibility, 


«ll 1 other fide have gone into e to impeach 


e at." 


Tbe Credit of a Witneſs is to be judged from 
his State and Dignity in the World: for Men of 
eaſy circumſtances, * and educated in principles of 
Honour,“ are ſuppoſed more hardly induced to com- 
mit a manifeſt Petjury: „but this is a \ Preſumption 


& extrinlic and limited. * 


Their Credit is to be 5805 from their 4 ioc 
« and moral” Principles: for Men atheiſtical and lodſe, 
are not of the ſame Credit as Men of good Manner 
and clear Converſation z * and hence, formerly, a very 
« unwarrantable turn was given to a circumſtance in 
« the one of giving Teſtimony in capital Proſecu- 
< tions.” 


”—_— a 


— mn 


Reception 7 thoſe Truths in from it's civil Obligations. The 


hich Human Society has an In- Eflabliſhments which ſprung from 
tereſt of a Nature wholly d.ffin corrupt and ſecuiar Chriſtianity, 


when 


In 


Farther concerning the Caeprr of Wrtwzsses. 
| In Caſes of Treaſon and Felony, no ' Witneſſes 


& were” ſworn againſt the King. Of this Notice 


te has been taken already, and the Reaſon not im- 
« probably was,” becauſe Men think it an Act ok 
Piety to ſave the Life of a Man, and therefore, may 


ſtretch a little beyond their knowledge, and for that 


Reaſon, © were” not admitted to hurt their Conſciences 
by ſwearing. Hard, therefore, it was indeed,” to 
make any uſe of this Rule of Law to depretiate the 
Affirmation, as if of leſs Value than an Oath : for the 
party affirming, declares he was willing to take his Oath, 
and cannot be admitted: fo that © if” Advantage, * un- 
« der theſe circumſtances,” were taken of the Authority 
of an Oath, above that of a naked Affirmation, « this? 
were to turn the Rules of Law Into oppreſſion and In- 
| Jury. Where there is only Judgment * inferior to 
e capital,” there Witneſſes © were” admitted againſt 
theKing : © and if the preceding Solution be allowed 
« of the original Ground of the Rule, the Diſtinction is 
exactly ſuch as would reſult from it: it being ob- 


* vious that” the Reaſon of the Rule, © ſo underſtood,” 0 


does not extend to ſuch Caſes. 
Their Credit is to be taken from their Ski; in- 


difference to the point in Queſtion : for we rather ſup- _ 


poſe that the favour and regard to a Relation, may 
draw a Man into Perjury, than that it ſhould lie upon a 
Man wholly indifferent and unconcerned. 

If Witneſſes are equal in Number and Credit of 
« Integrity, the Diſcernment, : whoſe Teſtimony ſhall 


ie be preferred,” ariſes from their general means of 


6 Information, their e ity, or r their particular 
t Hill. 24-465 


_y 


VE 


18 they made — wn? F 4 3 to the Common Agen of 


than High Treaſon, made Aſfent Society, and to the divine Obiiga- 


to their arb.trary Impofitions, a tions of Conſcience, the wot of 


Duty paramount to all others, and Crimes. 
: 3 | 8 te By 
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General Information —Sincerity particular Stil. 


„ By general means of. Information may be under- 
c ſtood ſuch powers of perceiving and diſtinguiſhing, 
« as.to common Facts, as the Generality of Mankind, 
« without the Aid of any particular Science, uſually 


« poſſeſs by means of their ſenſes and ordinary under- 


« ſlanding. 
And this, under equal circumſtances of local ſitua- 


tion, with reſpect to the object to be aſcertained, 


may be, for the moſt part, nearly equal in reſpect of 
cc the Eſtimation it may deſerve in judicial Inquiries. 

In criminal. Queſtions eſpecially, what is too ob- 
« ſcure for common Diſcernment does not preſs. with 
« ſufficient Certainty in almoſt any inſtance to autho- 
« rize Conviction; and can rarely even be ſubſervient 
sto the more favourable ſide, that of Acquittal. 

« And in civil Matters the Fats molt frequently to 
<« be proved by Witneſſes are ſimple and obvious to the » 
© ſenſes, as Deeds, Bills, &c. though the inference 


on the whole Matter may be very complex. 


By apparent Sincerity we mean, when nothing in 
« the Courſe of his Evidence renders ſuſpected the 
« Depoſition of the Witneſs and the Fidelity of his 
« Teſtimony. . 

« By particular Skill we mean foch as profeſſional 
men of character and experience are preſumed to 
« exefciſe when they give a ſolemn Opinion and At- 


c teſtation of their Judgment on Facts properly within 


© their eſpecial Srudy and Practice. Of this the moſt 
« uſual is the Teſtimony of Phyſicians or Surgeons, 
« concerning the health of a Party, the Cauſe of a 
s ſuſpeted Death, the Nature of a Wound or other 
«< Injury, and the means and manner in which it may 
« be juſtly believed or decifively concluded to have 
« been effected; or, on the contrary, the negative, on 


* Cauſes of ſuſpicion, from circumſtances apparently 


he ſtrong. The ſtate of mind, as to ſanity, is ſome- 


times neceſſary to be aſcertained by men of medical 
N 3 7 | 0 Know- 


iu Remarks. 


7 1 as where 4 Will is diſputed on the 
_ © Ground, of ſuppoſed. Want of ſuch Soundneſs. of 


« Mind and Memory as the Law requires ; or where a 

Crime is charged. 

« On the ſame Principles, Merchants, with regard to 
« « ele particular Cuſtoms, not contrary to the. general 
Law; Tradeſmen concerning the Quality of parti- 
A ticular Goods, Ship-builders, and other Artiſans, 
te concerning the State and Conſtruction of Veſſels, 
and other their reſpective ſubjects of mechanical 
* {kill, are entitled to Attention by Virtue of the Rule; 


„ —any one, not under particular bias, or apparent in- 


te capacity, may juſtly challenge belief in the Art 
e which he profeſſes. 
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An reſpect of general means of bes, this 5 


© may be noticed, that he who has obſerved accurately 
* an incident of any apparent conſequence, remem- 


A hers ſtrongly, and for the moſt part can, relate cir- 


« cumſtantially, the moſt particulars aſſociated in his 


* mind with the occurrence, and which. partake ja 


« degree of the force of the general Impreſſion : and 
© thus the Reality of the Knowledge of a Witneſs, as 
\ © to a particular F 8. will appear“ from the Reaſons 
and Accounts © he” gives of © his Knowledge. For 
if one gives more clear and evident ſigns of unaffect- 
ed recolleQion” than the other, be is rather to find 
Credit; for the Memory of the other ſide ſeems more 
faded, and therefore they appear raſh in taking upon 


them; at leaſt they do not appear ſo diſtinguiſhing i in 


their Obſervations as 'thoſe who E ve the Marks and 
Signs of their Memory. 


c Yet a Detail exceſſively . is higkly v. ee 


ſuſpicious, and moſt ſo when either the Event was of 1 


te no apparent importance to the Witneſs, at the time of 
6 its 2 = as to intereſt attention in a degree 


A— 


'% — 


* Coiliber in Arte ſua fidem (in quantum liceat) adhiberi oportet. 


*lo 


— 7. 34 Ed. 
Edinb. 1772. 


100 734 


V. ſa pra, 224. | 


— 


Indications of Infincerity. 
4 ſo extraordinary, or the Suddenneſs or Alarm which 
„would naturally accompany it, precludes the pro- 


© bability of ſuch exact attention or remembrance. [| 


«Upon the ſame principle; eſpecially" where the 
Matter they atreft was tranſacted long before ** the 


Trial, a Variance in ſmall immaterial circumſtances, 


«atteſted by different Witneſſes, will ſtrengthen in- 
<« ſtead of impairing the ſubſtantial Credit of their Teſ- 
* timony 3” for it may be ſuppoſed that the little 
circumſtances of things might be forgotten: and it 
ſeems more like a ſtory laid and concerted beforehand, 
if in every particular and minute circumſtance they 
had both agreed in Evidence. © © 


Indication of Infincerity. 


It has been remarked, that a Witneſs may rea- 
c ſonably become diſcredited by evident indications of 
« ſubtlety or of rancour. It will be the ſame if the 
« party inſtiruting a capital Profecution for an atrocious 
„ perſonal Injury, ſhould give Evidence with Indif- 
e ference or Levity, or ſhould appear to have been 
“„ late in making any complaint. 

«© The 


8 


* 


On this Article it ſeems 


right to quote at large a ſtriking 
and an inſtruQive paſſage, 

Un particulier attaque a' miniit 
dant un grand chemin, frappe d'un 
coup de fufil declare en mourant 

vil croit que ſon afſuſſin etoit un 
ds ui defigna, parce quil 
avcoit crũ recounc itre la voix de cet 
bemme gui lui aboit demands gu il 
etoit, pour mieux ajujier ſon coup 
ur cette declaration, le particulier 
et arrets : une file entendue comme 
temoin declare avoir reconmu la 


meme dix: ſur cette depoſition on 


condamne Paccush. a mort, & pre- 
liminairement à la queſtion. II i 
preſents avec fermet#. Son juge, en 
le tuteyant, lui demande le nom de 
fer complices. Il repond, qu'il nou 
ait point, puiſqu'il of innocent. 
On le traine au ſupplice ; ſur Pe- 
char ffaud il proteſte de neuveau de 
ſon innocence,' & meurt avec tran- 
quill.t&. Croireit on bien que ce 
rapforteur revenant en triomphe de 
cette expedition ſe felicitoit d avoir 
condamn# ce malheureux à mort ? 11 
intituloit preuve complete la reuni- 


on de deux faits que wavoient pas 


. 


Of Proor by Experts. 


| 4 The Proof from the Atteſtation of Perſons on + 
v their profeſſional Knowledge, we may properly, with 
« the French Lawyers, call PxoOr by ExyzaTs. 


In proportion as Experience and Science advances, 
« the uncertainty and danger from this kind of proof 


« diminiſhes, 


6 Formerly, when the Mother of an illegitimate 
« Child was indicted for the Murder of it, if the 


'& Lungs, being immerſed 


in water, would float, it 


was held a proof on which Surgeons might juſtify an 
« opinion that the Child was born alive; the inflated 
< lungs, in conſequence of the Air which had been 
« drawn into them having been rendered ſpecifically 
te lighter than the Water. But this preſumption is now 
« held inſufficient, for that the Air included in the 
« Yeficles of the Lungs from other cauſes may be ade- 
e quate to the production of this effect in the lungs of 


4a ſtill· born Child, 


cc In 


nn 


mime la fan fſe atporencedes Indices. 
Car d'abord peut on regarder com- 
me une preuve la declaration d un 
mourant ? Cet infortunt, au milieu 
des ombres de la nuit, au ſein de 
Peffroi qui devoit lui cauſer la 
queſtion terrible qu'un inconnu lui 
Faſſoit, etait il aſſex maitre de ſes 


organes pour reconnoitre ſurement 


la woix du gueſtionneur ® Son ei. 


prit n'etoit pas preoccupe contre ce- 
lui qu'il ſoupgonnoit ® Enfin Paſ- 
Jaſſin pour Je mettre en ſurete lui 
meme, ne pourroit il contrefaire /a 
voix En ſuppoſant que ces pre- 
e il dufſent etre complees pour 
guelque choſe, ne devoient elles pas 
dans la balance fire emport6es par 


la preuve morale qui preſentoit Ia 
conduite ferme au Paccuſe ? Con- 
duite qui avoit tous les caraferes 
de Pinnocence. Si cette freuve 


morale n'etoit pas ſuffiſant? pour le 


fair declarer innocente, au moins 


elle Petoit pour faire ordonner un 
plus amplement informe. La plus 
part des juges qui avoient ſouſcrit 
à cet etrange jugement etoient de cet 
avis, apres lui avoir wi ſoutenir 
la queſtion ſans effet. Mais une 
fauſſi honte les empecha de revenir 
fur leur pas: comme fi Pon Je de- 
honoroit en retractant une injuſtice 
causte par un erreur. Ceux den- 

tre eux gui exiſtent encore & qui me 5 

lifont, fremiront peut - tre. * | 


. 
- Us 
- N F 
* 4 2 


t 
OY 


Lenne Tino of Exrixrs generalhy to le 
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— . 
In general it may be taken that when Teſtimonies 


« of profeſſional Men of juſt Eſtimation are affirma- 
tive, they may be ſafely credited; but when negative, 


* taey do not amount to a diſproof of a charge other- 


ar wiſe eſtabliſhed by ſtrong, wen and 1 


* circumſtances. 
« Thus, on the view of a body after death on 


2 ſuſpicion of Poiſon, a Phyſician may ſee cauſe for 


| le mot tr dz farouche Ma- 


<* not poſitively pronouncing that the party died by 
* Poiſon; yet if the party charged be intereſted in 


« the Death, if he appears to have made preparation 
of poiſons without any probable Juſt motive, and 
« this ſecretly; if it be in Evidence that he has in 


* other inſtances brought the life of the deceaſed into 


4 hazard; if he has diſcovered an expectation of the 
cc fatal Event; if that Event has taken place ſud- 
« denly, and without previous circumſtances of ill 
« health; if he has endeavoured to ſtifle Enquiry, 
« by precipitately burying the Body, and afterwards, 
« on inſpection, Signs agreeing with Poifon are ob- 
« ſerved, though ſuch as medical men will not poſi- 
< tively affirm could not have been owing to any other 
« Cauſe, the accumulative ſtrength of circumſtantial 


« Evidence may be ſuch- as to warrant a ConviQtion ; 


tt ſince more cannot be required than that the charge 


_ * ſhould be rendered bighly credible from a variety of 


« detached points of proof, and chat ſuppoſing poi- 


< ſon to have been employed, ſtronger deinonſlration = 


< could not reaſonably have been expected to have 
66 


* 


** 
— 


# aut Taper, Paſyle de la sure - cux. 
ti, weſt plus gu an ſein des, forfts ; 9 8 
& vv | On- 


CHAP- 


& bs an bands 4 P Aſaffin doit 
HOMET, il eſt donc des remords, moins effrayer que Pair riant d'un 


ne fait aucune impreſſion ſur aux, magiſtrat ignorant 1 e 
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CHAPTER II. 


On PzxESUMPTIONS. 


Having ſpoken of living and * of” written Evi- 


peNncs © of dire Facts,“ we now come to Px ESUMP- 
TIONS, 5 


« A preſumption,“ as it is defined by the Civilians, 


is an Inference reſulting from a certain ſign of 2 
« Fat which is taken to be proved on account of its 
« connection with à Fact directly proved. 

ce For,” when the Fact itſelf cannot be proved, that 
a#hich comes neareſt to the proof of the Fact is, the 
Proof of the circumſtances that neceſſarily or uſually 
attend ſuch Facts ; and theſe are called Preſumptions, 


and not Proofs, for they ſtand inſtead of the Proofs of 
the Facts till the contrary be proved. 


- Theſe Preſumptions are twofold: Ty 
1. Of Law, © whichare neceſſary, and abſolutely 
concluſive: _ 0 þ 

« 2, Of Fact, which are,” 

t. VroLenT; 
2. © merely” probable. 

There is a third fort of weak and inconcluſive 

- 3 Preſumptions, which are only noticed in a cautionary 


1" « view 
1 * K 


—— 


— 


9 ConjeQura ex cerio ſigno pro- eft; et ideo Teftes qui adverſus 
veniens que alio adducto pro fidem ſiam teftationis waciliart, 
veritate habetur. audiendi non ſunt. 


We here make the promiſed © Tefium fides diligenter exami- 


Extracts from the Roman Law mnanda eft : ideoque in perſona corum 
concerning TESsTI MONT. exploranda erunt in prim. con- 
in TxsTIMoNIISs dignitas, 4 ditio crjuſue; et an honeſtæ er 
des, mores, gravitas exami inculpatæ vitæ, an vero notatus 
Te . Lit 


D. XXII. 5. | 
2» R 2007 


| On Preſumptions. 
« yiew by reaſon of their frequent occurrence ;* fo 
theſe light and raſh preſumptions weigh nothing, and 
therefore cannot come under . judicial” Conſideration, 
PRESUMPTION of Law. 


a: Paxsvurrions in Law ariſe either from general 
N PrinciPLes, or from poſitive InsTITUT1ON. 


„Thus that the Averments of a Record are true is 


* an ircefragable -Preſumprion, againſt which every 


« other ſpecies of Evidence, being inferior and ſubor- 
* dinate to this, muſt contend in vain: of this and of 
« its reaſons ſufficient has been ſaid already. 


“And again, if a party bave acknowledged ſatis- 
faction“ under hand and ſeal, the Preſumption is ſo 
s abſolute,”* that the Law admits no Proof of © the 
Money not having been paid; becauſe that were 
„to let a Man invalidate his deed, which our 
« vn Law doth not permit;” for here, though 
the payment of the Money is not proved, yet the 
Acquittance is proved, ** which the Law intendeth 
could not be thus acknowledged with the high- 


« eſt private Act of legal ſolemnity, the Deed of 


— 


ce the 


quis et reprebenfibilis : an locuples 
vel egent fit ; an inimicus ei ad- 

verſes quem teſtimonium fert ; vel 
amicus ei tro quo teſiimonium dat; 
A careat ſuſpicione teftimonium , , + 
propter cauſam lucri. 

Ideoque Divus Hadrianus, Vi- 
vio Varo legato provinciæ Ci- 
liciæ, reſcripſit . . , . -Tu magis 
Are potes quanta Fides habenda fit 
Te eftibus : qui et cujus dignitatis et 
enjus eftimationis fint : et qui fim- 
pliciter wifi fint dicere: ujrum 
auum eundemgus med.tatum ſer- 
monem artuleiut, an ad ca que 


— 


interrogaveras, ex tempore, veri 
ami. ia reſponcerint. 

Ejuſdem quoque Principis ex ex- 
tat Reſcriptum de excutienda fide 
Tejtium in hæc verba ; Quæ ar- 
gumenta ad quem modum probandæ 
cuigue rei ſuffi-iant, nullo certo mo- 


do ſatis defpriri poteft. Sicut non 


Jemper, ita ſpe, fine publicis mo- 


numentis cu: Nu rei veritas de- 
prehenditur : dtias, numer us Teſ- 
tium, alias dignilat et auforitas, 
a. ias weluti conſentiens fama con- 
firmat rei de qua guæritar ficem. 
Alec ergo Jun titi FN ritere poſ- 
Jum 


of Pz2$UMPTIONS 1 Law: _ 4 - 39% 


1 the party” « could not be without web payment, © or 
1 other juſt equivalent, | 


0 


„Thus where a Franchiſe has 1 held and exer- r 
« ciſed beyond time of legal Memory, a Charter or 

Grant from the Crown {hall be preſumed,” and this 
Preſumption is 'a neceſſary inference from the imme 
morial exerciſe of the Franchiſe. 15 8 | 


on 


} 


Thus a diſcharge of Tyibes may be by pens Comm I 
6 * rial Ulage, which preſumes a fatisfaQtion. . 


« And, on the Aber hand, on the ſame Wees Ibid, pe 28. 
6 of a lawful Origin, the parſon of one pariſh may 
66 preſeribe for Tythes in another. And innumerable | 
s inſt; nces of concluſive Preſumption might be cited, er 
-f: 13 Werd re e of the ee 


Thus upon Analogy with other Limitations,” A and Nara. 


ee for public Peace and Security, TWENTY YEARS of * Mansf, 


c undiſturbed Poſſeſſion of corporate Franchiſes. has 96. ME 
* been eſtabliſhed as a Bar to applications for the aid | 
« of the diſcretionary power of the Court of King”s Comp: 75-4 
ic Bench, under the Statute empowering that Court to | 
te grant Informations in the Nature of Quo Warranto. 


hn + a. >—_— 


LE IT b 4 
PN "— w.4 OT WET 


: & +5 \ > 8 


— 


fuisuc jadicio pub 


fam | fummatim ; non utique ad 


unam probatiomis ſpeciem cognitiv- 
nem 3 ge debere : ſed tx 
ſententia 'animi tui exftinmare opor- 
iere quid aut credas aut parum 
frobatum tibi opineris. 

Alia eft Auctoriras præſentium 
"Cetium ; aliad Teftimoniorum you 
recitari folebant, _ 

Lege Julia de vi cavetur ne in 
reum teſtimonium dicere licertt ti, 
i ſe ab to, parenteve ejus libe- 


raverit : quive 2 erunt : 


» 48 


qui eorum in integrun reftitutus nou 
orit guive in winculis cuſftodiave 


. public erit : quive ad teſtias ut de- 


pugnaret ſe locaverit : guæve la- 
lam quæſtum faciat facerdtve : gui- 


ve, ob teſtimonium dicendum vel 


non dicend.m#t pecuniam accepiſſe 
judicatus, vel convictus erit. Nam Ibid- 3. 


; guidam propter reverentiam perſo- 


narum, quidam propter Iubricum 
confilii ſui, quidam vero propier 
notam et infamiam vitæ ſuæ ad- 
mittendi non r ad teſtimonio- 


co damnatus, rum fidem, 


ic Fraud 


' Paraomptions of LAW. 


« Fraud is not preſumable where the Facts do not 
e neceſſarily infer it; but tins of this hb too 


rr Wn 


« Thus: viſible poſſeſſion 100 parent une bi. 
« covering a ſecret Transfer to another, is a Badge of 
« Fraud, againſt which Creditors were protected even 
4 0 the Common Law. 5 


« The Statute of Elizabeth ee by poſitive Pro- 

. * yifion a Remedy of which the Law had not been 
__ © yhimindful, by virtue of its general Principles. And 
u therefore,” if a Man, enfeoffed by Covin, to avoid 
the Claims“ of Creditors; pleads that he was ſefled 

at the time of the Judgment by Virtue of a Feoffment, 
and the Creditar, that he was not ſeiſed at the time of 
the Judgment, nor at any time after; on this Tue 
the Covin may be given in Evidence; for this is indeed 
nö Teifin, by the plain Words of the Statute, to avoid 
the Extent of Creditors ; * otherwiſe, it might have 
c been, if the Iſſue had been taken, not on the Sein, 
e but on the Feoffment; for then, it ſeemeth, the Covin 
0 muſt have been eſpecially pleaded.” | f Y 


If che Heir pleads Rien per Deſeent,"and, to ſhew 
that there was nothing deſcended to him, gives in Evi- 
dence a Feoffment, the Plaintiff, may, in oppoſition, 
« ag in the preceding inſtance,” give Covin in Evidence; 
for this is. to deſtroy the effect of the Feoffment, which 
indeed hath no effect to defend and cover the Heir from 
che Actions of his Anceſtor's Creditors by the Deſign of 
the Statute; and the Creditor in this cannot be put 
to plead it, becauſe he could not foreſee any ſuch ſecret 
Feoffment, or know whether the Heir would inſiſt on 
it, till it is offered in Evidence; and therefore that 

is the proper time to encounter it with the proof 

of the Covin, | 


A vo- 


Preſumptions of Law, Common and Statute, continued. 


A voluntary Conveyance hath no Badge of Fraud, 

unleſs the Party were then in Debt, or in Treaty for a 
| Sale of the Lands; for a Man may have reaſon to 
ſettle for the Good of his Wife and Children and if 
he hath a clear Eſtate, and 1 no intention to ſell, the ſet- 
clement muſt be taken to be a good one, for that can- 
5 not lie under a ſuſpicion where there is no Diſcovery 
made of an intent to uſe that ſettlement to fraudulent 
on? at the time of making i ITE, 


TS o me 


90 


e de of Law, e eee 


e, even Copyholds are held entailable. And therefore,” 
if Copies of Court Rolls be ſhewn to prove a cuſtomary 


Eſtate, the Enjoyment of ſuch Eſtate, by general | 


. 


« Uſage of the Manor,“ muſt be proved, otherwiſe .-- - 


it is not good. As if the Cuſtom was to be proved 


of entailing Copyholds, you muſt not only prove f 


from the Rolls that there were ſuch Entails, but alſo 
an Enjoy ment under them accordingly; for the Rolls 
only ſhew, that ſuch an Eſtate was limited, and that 
he Entailing of Copybolds was endeavoured; but this 


does not prove an Uſage, unleſs the parties continued 


in poſſeſſion undiſturbed under it: for the Words of Li- 


mitation to a Man and the Heirs of his Body make a Fee 


ſimple conditional at Common Law; and therefore, from 


the Words of the Roll, without Proof of the Uſage, . 


you cannot collect that there was a Cuſtom of entailing. 


« Thos far of Preſumptlons of Law, which are un- 


« controllable z next of Preſumptions of Fact. 


wp And 


0 


4 Burr, Manif. 
1963---5. 


The Mayor 
of Kingſton 
upon Hull v. 
Horner, Tr. 

14 G. III. B. R. 
1774. g 
Cowp. 102--t1, 
. and v. 12 Co. 5 
there cited. 


Doe ex Dem. 
F. & ; Vs 
Proſſer. 

Cowp. 217-20. 


8 FEM KF n N , 
PRESUMPTIONS of Fler. Rhe 


Ad, rſt, nb a to Civil Caſes "= 


= Thus an ondiſturbed Enjoyment of corporate 
« Franchiſes, though under twenty years, may, ac- 
6c cording to circumſtances, weigh with the Diſcretion 
& of the Court not to grant an Information "under 


« the Statute of Ame. 8, 


Thus a Poſſeſſion of Duties for's 350 years, N 


« 4 ſpace ſhort of the time of legal Memory, was held 


*a Preſumption to be left to the J ory of a Grant of 
yt * ſuch Duties originally by Record. 40 8 


66, Thus tongh- the Poſſeſſion. of. one w ax; in 
%. common. iv; primã facie, in Law the Poſſeſſion of the 


other; yet thirty ix years holding, without Evidence 
« of payment or demand of Rent, was held to have 
been tightly left to the Jury, as Evidence on which 
« they were at liberty to preſume an actual ouſter; or, 


in other Words, that the Tenant had diſclaimed to 


* hold as in common, and had held,' during that Pe- 
« riod, by an adverſe Title; in which caſe the Perſon 
'* claiming under the other Tenant in common would 


5; be barred by the Statute of Limitations.” 


It a be x an old « Feoffment,” and Poſſeſſion has 


e Jong continued“ with the © Feoffment,” it is a vio- 


lent Preſumption of a Right, though Livery be not 


actually proved: for though the fact of livery be not 


proved, yet the circumſtances uſually attending ſuch 


Facts ate really proved ;” that is, the Feoffment“ 


and the long conſequent Poſſeſſion, 


If 


Pr 


Prefumpiions of as, civil and criminal, and their 
| | Degrees. 


If a Man gives a Receips for the laſt Rent, the former 
is a. preſymed. to be paid; becauſe a Man is preſumed 
firſt to receive and take in the Debts of the longeſt 
flanding : eſpecially if the Receipt be in full of all De- 


mands, chen! it is plain there were no oy ſtanding 
dur. 


-., And if ſuch ch_ Acquitance be woes ſeal, then it 
e becomes a Matter of ſpecialty, from which reſulteth 
the full Preſumption of Law, in the manner — 
stated. x: 


But now by a Statute, neither very e not 
L apparently very productive, a Receipt (except on 
- © ſpecialiy or upon commercial or public payment) 
« tal ' a be given in Evidence as an Acquittance for 

a, therein expreſſed, unleſs on amp of 2d. if 


399 


23 G. III. e. 49. 
24 . III. . 7a 
Sefl, 1, 


te the ſum be above 21. and 4d. if above 2ol. A 


< leſs unfavourable Act led the way, by impoſing a 
«© Duty * on Legacies or diſtributive ſhares of inzteftate © 
Property (which was ſoon after doubled by another 
e Statute, Legacies or Shares of Wife, Children, or 


“ Grandchildren, are 1 from the additional 
Duties.“ 


Every Preſumption i is more or leſs violent ending 
as the circumſtances ſworn ate more or leſs © W 
connected“ with the Fact to be proved. 


A violent Preſumption is required in capital Caſes: 4 
© and in civil ones, where it goes in deſtruction of a 


„Right; a leſs Preſumption is ſufficient to . a 


Right prima facie apparent. 


&© In an Action of 7. reſpaſs, for breaking open is 
« Houſe of the Plaintiff, and deſtroying his Goods, 


* the Defendants juſtified as Bailiffs of the Lord of Cowp-214---16. 


the Manor, and that by virtue of ſuch their Autho- 


„ 
— 


— Ry 


2 6 4. for Legacy or ſhare under 200. 
5. above 200%. and under 10 J. 
Additional 20s. at 1001. 
Additional 205. at 300 J. 
Additional 207. at 600 7. 
Additional 20 3. at 1000 J. 


1 Atte. 


Eldridge v. 
Knott, et al. 
Mic. 15 C. III. 


is Prefumptin of Tine mot favourable chi bent Circum: 
ſtances, where it tends to deſiroy @ Right, 
a rity, they diſtrained for Quir-Rems: The Evidence 
« was of Payment regularly, till the year 1736; a re. 
10 © fuſet i in 1738 ; fince which time there had been no 
- farther demand (nor had any payment been made) 
till within theſe few years, from the year 1736 to 
te time of the Action. 
That in 1736 an Action was cried * the 
« [ord and the Owner of the Tenement in Queſtion, 
tc for cutting down two Timber Trees growing thereon: 
* Verdict was given for the Tenant, ſince which 
10 1 had been diſ continued. 65 


32 KH. VL The Stature hath limited fifty years as the Term 


C. 2. 


* cc of Preſcription for -cuſtomary Rents and Services: 
male . « ſo that this being but thirty: fix years from the de- 
— 4 mand could not be a Bar. But it was contended that 
Anno 1774, it amounted to a Preſumption to be left to the Jury; 
M. Baron the learned Judge“ had accordingly fo left it: bur, 
nn « on a Motion for a new Trial, the Court was of opi- 
et gion, that there were no circumſtances on which the 
© Preſumption could. be fo raiſed as to leave it to the 
125 Jurys for that the preciſe time of the refuſal com- 
50 mencing was in Evidence, and the probahle cauſe of 


dit, not by releaſe, but by the ſucceſs of the Tenant 


in the Action concerning the Timber againſt the 
« Lord whom the ſmallneſs of the payment might well 


c induce not to bring an Action; and for theſe reaſons 


« a new Trial was granted. 


CriminaL. 


R 5 If a Man be found ſuddenly dead in a 8 and 


Hawk. pts P.C. another be found running out in haſte with a bloody 


17 $7 45. 42. ſword, this is a violent Preſumption that he is the Mur- 

3 St. TY Fong dererer : for the Blood, the Weapon, the haſty F lighr, 
are all neceſſary concomitants 10 ſuch horrid Facts; 
and the next Proof to the fight of the Fact itſelf is 
the Proof of thoſe circumſtances that do © thus indicate” 


the Fact. 


CHAP: 


Of parol Evipgnes 48 operating on 6 Dzzv, 


cc CHAPTER VI. 
Of rAROL EVD ENR to explain a Deep. 


We have hitherto treated of parol Evipencs, and 
e wwritten ſeparately, There is a Caſe, however, not 
« very frequent, but exceedingly important, which 
te concerns the Admiſſion of How Evidence to _ a 
« DzED., —- 
Thus“ where a Man has two Manors called Dal, 
. and levies a Fine of the Manor of Dale, Circumſtances 
may be given in Evidence to prove which Manor he 
intended: for ſince the Fine is uncertain by the Iden- 
tity of the Name, it is fit that it ſhould be reduced to 
a Certainty by Proof, that the Fine may not loſe the 
Operation which the Parties intended. 
e But where Action of DRB was brought upon 
« a Bonp payable at a certain Day, the Defendant 
ee pleaded, that by Agreement between Defendant and 
6 Teſtator of the Plaintiff, the Bond only ſtood as an 


af 


2 R. Abr. 676, 
Is 


Meaſe, Execu · 
tor, v. Meaſe. 
Cowp. 47. S. C. 
C. L. 457 60. 


etc Indemnity. To this Plea the Plaintiff demurred, and 


e the Queſtion was, whether the Agreement pleaded 
* could be given in Evidence, contrary to the expreſs 
« Tenor of the Bond, purporting to be abſolute, for 
payment on the Day, 
« The Plaintiff contended, that the Office of pare! 
« Evidence extended no farther than to explain a Deed 
e conſiſtently with its general purport, and by no means 
* to vary and change the Nature of the ſpecial Obli- 
t pation z and that even on a Will the ancertainiy to be 
* removed by Evidence muſt ariſe from ſomething ex- 
5 trinſic to the inſtrument. 
te And that excellent Obſervation of Lox» "ONS 
« was cited, where he thus expreſſes the Rule: —There 
te be two ſorts of Ambiguities of Words, The one is 


X 4 An 


V. 1 P. W. 113. 


and 2 P. W. 137. 


Max, of Laws 
L. T. p. 99 


Reg-23 L. T. ut 


ſupra, 


Intrinſic Ambiguity of 4 Dead net aided by- collateral 
Proof of an inferior Nature. 

© Ambiguitas patens, and the other latens. Parxxs 

1e is that which appears to be ambiguous on the Deed or 

cc Inſtrument ; latens is that which ſeemeth certain, 


and without Ambiguity, for any thing that appeareth 
on the Deed or Inſtrument; but there is ſome col- 


© Jateral matter out of the Deed that ae ee the 


Ambiguity. 


<6, AMBIGUITAS PATENS is never wrt by Aver- 
© ment; and the reaſon is, becauſe the Law wilt not 


e couple and mingle Matter of Specialty, which is of 


higher Account, with Matter of Averment, which is 


of inferior Account in Law: for that were to make 
all Deeds hollow, and ſubject to Averments; and ſo 
* in effect that to paſs without Deed, which the Law 

* hath appointed ſhall not paſs but by Deed. | 


© TRE Cour were agreed that the Plex x was bad, 


and the objection deciſive againſt admitting collateral | 


« Evidence to change the Nature of the Deed. That 


if there had beeh Merits, and it had ſufficiently ap- 
* peated this was a proceeding contrary to Agreement, 
« the Court would have done Juſtice- between the 


«Parties in another Way.” 


It Y OY * 1 8 4 — 91 - 
— 


A 


* Ambiguitas Veriorum latens werificatione fuppletur ; ; nam quad ex 
ao oritur ambiguum, werificatione fachti tollitur. 


Ambiguitas Verborum patens nulla unquam verificatione amo- 
vetur. 
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wo mi AQ Oe OE | 
On the SusjzcT, MaTTer of Evipence, and the 
IIIssoxs or Mops of Svir, 
| CHAPTER I. | 
« WE have hitherto confidered Evipence in its 
«© Form as written or unwritten, and in its DzcrEE 
« as certain or probable, It is now time to regard it 
4 with relation to its OBJzcrs or SunsjecT Mar TER; 


and theſe will naturally conduct us to the Iſues or 
« Modes of Suit appropriated to each.“ | 


„f HAF TE R II. 
And in contemplating this extenſive Subject, we 
« have adopted. the Diviſion of the Roman Law; 
te according to which we ſhall conſider all Cavsts to 


lg 2 


ce which Evidence can be applied as divided into. 


« CLASSES, as founded either in Cox r RAC or in 
« 'TorxT; and theſe may again be divided into Ox- 
„ pers, by which they will be diſtribured into Queſ- 
ce tions of by | e we 5 5 
c 1. Expreſs - (1, Private 
« 2. Implied | Commacr$5* Poblie | Waovo. 
« And theſe Orders fall reſpectively into a farther 
« Subdiviſion of SpRCIES; 5 5 
Expreſs Contract, 1. By Specialty, 
| 2. Without Specially. 
I Implied, 1. General, 
2. Particular. 3 
Thus we are poſſeſſed of the two well-known and 
great Btanches of JurISPrRUDENCE, 
Cavsts, 1. Civil, 
. 2. Criminal. 
* Queſtions of Contract and of private Tort belong- 
e ing to the Civil; Queſtions of pusL1c Wrone, to 
te the Criminal JURISDICTION.” 


ne 0 B.A LS. HE | 
ee And as every Cauſe, according as it is referred, 
* either by its Nature, or the Option frequently of 
e the party, to one or the other of theſe Diviſions, hath 


- {Rage Jura, ſunt Formulæ de omnibus rebus conſtitute : ne 


— 


uis 
aut in Genere Injuriæ aut in Remedii Ratione errare poſlit. Juls potter 1. 123. 


Or, as the Attic Turifts, 
/ Asal iN 


KATHTOPIAI AMO T IK AI. 


1 * "> 4 


313 


$14 


Comm. III. 
$13, * Ch. 21, 


Þ» 314+ &. 


Diftribution of Caus zs Civit; 


« its correſpondent Iss ux or Mopt of Surr, our _ 
6 point of Attention is to the ſeveral Fox us of 


_ * cetding, and the Evip ENCE adapted to each. ina 


ce here it is proper 10 premiſe what is meant by an 
« Is8vez, which is, 4 Point material to the Queſtion in 
66 * 4 pute, and alleged canformably to the Nature of the 
| affirmed an one fide, and competently denied on the 
a 2 If it be a Point of Fact, it is imply called 


8 «an Tue ; if it be A Point of Law, the afts are 


“e then admitted, nd it becomes ap Yu . ah or 
« Demurrer.” 


CHAPTER IV. 


. Having already obſerved, that Cauſes civil are 
ce founded either in Contract or in Tort, it remains to 


te conſider them arranged, firſt, under the head of 


Nl. A. of L. E. 
Tre 


1. N. p. p. ii. 
Ch. IV. p. 167. 


A ' ConTrAcT. 
"  Tiruz I. 
And this muſt be either expreſs or implied. 
To the firſt belong chiefly : 
« 1. Debs, 
„ . Salt or Exchange, 
pO. Bailment, ſpecial, 
“ 4. Hiring, ſpecial. 
- T1tLz II. 
A DE BT. 
* A Debt is any Contract whereby a certain ſum of 
* Money becomes due. And it may be either, 
; „ 1. Of Record, | 
* 2. Of ſpecial Contract, by Bond or 
&* other Specialty ; 
© 3. By ſimple Contract, as Note or other 
“ Writing not under Seal. 
1 
For what Debt will lie. 
« Firſt, it is to be conſidered for what Debt will 
« lie, In general it will lie where Damages can be 
<« aſcertained by the Averment. 
„ Thus for Amercement in a Court Leet Debt will lie; 
c and in the Evidence requiſite to ſupport this Action, 
« it will be to be proved that he was an [nbabitant, at 


* the time of the Amercement, as well as at the time of 


© the Offence, _ 


'£ 
1 
f 


« RI agen,” 


'Devrof Rreo RD Dt of Syxciiiay private. 215 
4 Som if Statute prohibit the doing of any thing 163. 

% under a certain Penalty, and do not limit the Remedy 8 

« by. direcking 10 ſve in another Form, Debt will lie; 

6 — if. it preſcribe a different Method of Recovery, 


« that Method muſt be purſued, 
. « If à Man enter ons a 1 . jon for pay- 
« ment e Money by I.. allments, De t will not lie 


4 till the laſt Day of Payment is completed; for this 
« js a Remedy founded on Entirety of Contract; the 
Contract being one, the Debt is alſo one, and not 
« ſeveral for the ſeveral ſums payable by Inſtallment : 
« but otherwiſe where there is a Bond with a 2755 


* ſum conditioned to pay Money at ſevetal days: 


« there the Condition is broken, and the Bond A b 1 | 
te 2}/olute on failure of payment on any of the Days, Mic. 18 C. Ii. 
« and Debt therefore will ie before the aft day of pay- 2 fas 


* ment is paſt.” 
TEE <5: - 


Of DesrT by RECORD. 
Of Debt by Record ſufficient has been in gene- 


« ral. implied in the precedent Obſervations on the high 
Nature and uncontrollable Validity of Records. It 


„ may here, however, be obſerved that if Debt be 
due by Leſſee under Indenture, and the Landlord 
« accept a Bond for the Rent, this doth not deprive 
« lim of his Election to ſue by Action of Debt for the 


Rent as due by the Indenture; for his taking a ſe- 


ce curity of an equal Nature is no Extinguiſhment of 
4e his precedent Right: but a JuDoMENT obtained on 1. x. p. 


* ſuch Bond is an Extinguiſhment ; for this is para- 182. 


„mount, and his Remedy is now determined to the 


TITLE IV. 
135 Of Drßr sr ECIAL ConTRact. 
te In Debt upon Bond the Defendant is not to plead 
te i debet, but non eft fadtum. 
« And rhis leads us to what may be given in Evidence 5 
© on the Plea of non rf fattum.” Oh. 
Tir Vo 
Non EsT FacTuM. 
bat may be given in Evidence on this Plea. + 
If a Man ſeals an Obligation, arid commands another + 2 R. Abr. 684, 
to keep it till certain Conditions are performed, ie ay 
t g 
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Sa. 71. 
| Salk, 274+ 


Co. 119, b. 
„Elis. 
Dy. 163, A 9 
Leon 111, 
And. 4. 
Bendl. 75. 
Danv. Abr. 514. 


| df 


+ -Jſue==Non eft faftum=-where plans. 


the Bond is delivered to the Obligee' before IN 


petfprmed, this could never be his Bond till choſe Con. 
ditions were gs any and therefore this ſpecial 


Matter may be given in Evidence to 12 Non ef 


Fattum. 


If an Obligation is delivered to the Uſe of an- 
other, and he diſagrecs to it, by this the al 
has no force. and therefore it is no Deed; and 
may be given in Evidence upon Non eft Fam. 8 
Upon Debt 1.5 two, and Non e Faftum pleaded, 
it is proved the Deed of one, and not of the other: the 
Iſſue is maintained: for a joint Action charges each 


with the whole Deed; and when the Iſſue is found that 


it is the Deed of one, it amounts to the total Cauſe af 


8 Burr. Mansf. 
61 1---15. 


Complaint alledged in the Declaration _ againſt that 
Perion, and conſequently the Plaintiff ought to recover. 


againſt him, fince he is proved to be his Debtor, 
„But where there is a Joint Bond, and this appears 


on the Face of the Declaration, and one only is 


« ſyed, he may ſhew this Variance on Non eft Faflum 
« otherwiſe it is only to be pleaded in Abatement.” 


A Man was bound to Nandolpb, and the Plaintiff 


declares, of an Obligation to Ralph: upon Non ef 


Faftum pleaded, it cannot be found the Deed to 
Randelph ; for Randolph and Ralph are different Chriſ- 
tian Names, and cannot enote che ſame Perſons 3 ſo 


it is of Edward and Edmos 


« Otherwiſe if it be a mere © Miſpelling, as Jacob, 
here the Party ſpelt his Name Jacaobh; for now it 


«is not a_ different Name, but a different Mode 7 


ce ſpelling the Name.“ 

If a Man confeſſes the Obligation, and pied an 
Acquittance, he cannot conclude Non eſt Faflum, (“ ei- 
ce ther generally or with an Mint, of which hereafter“) 


but mult alledge © the ſpecial Matter, and conclude 


to the Court with” Judgment, i Adtio; for it is 
really his Deed, though it be avoided by a contraty 
Agreement, which muſt be exhibited to the Court to 
judge of; fo that the Validity and Eſſence of a lawful 
ee Defeazance” of the Contract may be ſcen by the 


Court, before the Truth of the Cn? be lk in 
0 1 5 


- queſtion brlote the e, 


bai good Evidence or otherwiſe on Nox 28 FaeruN. 
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The Plaintiff brings an Action againſt W. S. on 4,0 ny bar pl. 96 


Non eft: Faflum;; the Jury: find a ſpecial Verdict, that 640 


4. 558, 


VV. S. entered into an Obligation with the Plaintiff, by Le, 


the Name of 7. S. This is found for the Defendant: 


| becauſe the Jury do not find i it the Obligation of . 8. 


for the Jury cannot find any Fact contrary to the ſpe- 
cialty put in Iſſue, and by the a ir appeareth 
to be the Deed of T. S. 


Rolls Abr, $73. 


« Yet the Reaſon given by Perkins is very ſtrong, Perks. 15: is 
« that if properly pleaded, the Plaintiff ſhall recover 19 880 
« on theſe Facts; for . S. ſhall be concluded by his 


« own Act from ſaying that it is not his Deed,” 

A Man' declares of an Obligation made to himſelf, 
and on Nom eff Fafum pleaded, the Jury find an Ob- 
ligation made to another of the ſame Name; this war- 


rants the Iſſue: for the only Queſtion in this Action 
is, whether the Deed profered in the Declaration be 


the Deed of the Defendant; for if it were his Deed, 
ſealed and delivered to another than the Plaintiff in 
the Action, he ought to confeſs the Truth of the Deed, 


and avcid it, by pleading the ſpecial Matter. 


The ſame Law, if they find the Obligation to the 


Plaintiff and another, and that he brought the Action 


te ſole, which he ought not but“ as ſurvivor. Here 
the Defendant might © have” demanded Oyer, and 


16. H. VIII. 7; 
Sid. 45% 


Styl. 7%. 


demurred to it, © by way of Plea in Abatement ; but” 7 


ſhall not © take advantage 'of it on the Plea ind Non of 


« Faftim,” © © 
But where a wrong party is foed, an bears the 


Name of the Obligor, he may plead Non in Fattum ; 


for then it is not any Deed of his. 
The Plaintiff declares of a Bond 3 4 Apr. 
24 Elix. upon Non eff Facum, the Jury find a Bond 


dated 4 Abr. 24 Eliz. and delivered 30 Feb. 23 Eliz. 


this is a finding of the Deed declared; © for if a Deed 


be without Date, or with a falſe or impoſſible Date, 


* io as without Fraud, the Deed is good.“ 


If 
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Sia, rocky 
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Ventr. 


mmm; en Nom £37 FACTUM 3. other; 
pecially to be pleaded, | 

If « Man pleads that the Obligation: was' nde u 
another, and not to the Plaintiff, this is ill; * becauſe 
wy while it affects the Form of a ſpecial Plea,” it 


amounts * in ſubſtance merely” to the general Iſſue of 


Nun en Foftum |< and ought therefore to bong pay 0 


* 11 


5A. VII. 38. 


2 Co. 9. 


Plow. 66, 


Styl. 78. 
2 Co. 9 


3 119. | 


« "RO. » 


1 5 Par. 2. do 

v Dabu are pleadable en et Pittum, 
Upon Non ef Falium, you may give, nat ettered, 
is Evidence; for when the Perſon who delivered the 


Deed is unlearned, and the Deed is read and ex- 


pounded to him in another ſenſe than that which 15 
Deed really contains, then did not the party agree 

the written Deed, it is nor the expreſſion of bs Mi Mind, 
Bgr 40, be accounted his Deed, p 


If 2 Man was blind, and the Deed chiſredd to ; him, 
he may plead Non et Fattum, and ſuch Evidence will 


maintain the Iſſue, for. then rw it is none of his 
Contract. | 11 


gut it has been held, that” a Man, cannot give | 


Dureſſ i in Evidence upon Non eft Faum ; tor the only 


Point in Iſſue, and the Controverſy on Nau ef Faftum, 
is whether the Deed be the Act of the Party; ſo that 


when the Act is proved to be done, the whole Matter 


denied by the Defendant is proved to the Jury; but 


if there be any circumſtances to deſtroy that Act, 


and avoid its binding Force, that muſt be ſhewn to the 


Court, that the Court may judge, and not the Jury, 
whether they are ſufficient to avoid that Deed. 
, 2 | | «c And” 


txt / 


te 
E 
t 


- 


r Auer 16 be pleaded ſpecially; Coventuny may be 


c And” upon Nox. eft Fafium, a Man ſhall. not give 
fancy is Evideyce : but he mult plead it, and conclude 
to the Court with an Hoc paratus eft verificare : for the 
Infant is in Law reputed to have a contracting Power 
for his own Benefit, and to bind all the perſonal Eſtate 
which is his oun : and therefore, has power to avoid 
his Agreetaents or not, as they are for his Benefit or 
* Detriment, when he ſhall come of Age, and be of 
6e legal Diſcretion to elect: and therefore, this cannot 
be ſaid to be a void Agreement 7 and ſo the Iſſue is not 


proved by this Evidence, ſince the Iſſue denies any 


Agreement at all. And accordingly, leave was given 
© to withdraw a Plea of Non ef Fatiam, and plead 


© Infancy.” 


But Covertart may be given i in ele on Nw þ 
Fattum : for the Wife has no will of her own, but is 


ſubject entirely to the power of the Huſband, and he is 


to make all Agreeinents which are to bind the perſonal 
Eſtate of the Huſband; and therefore, at the time of 
mw making, it is no Deed at all. | 


“But where che Wife has a ſeparate: Proviſion, ſhe 
© may, under circumſtances, charge herſelf by Deed. 


« And where a perſon, apparently of Age, has re- 


e preſented himſelf as being really of Age, he ſhall not 
& after avoid his own deliberate and reaſonable Obliga- 
&« tion (though it be not ſtrictly for Neceſſaries), by 


te pleading of his own Fraud, and giving een to 


e himſelf an Infant. 
.« For 


Gorbett v. Poel- 
nitz. 

M. 26 8. III. 
T. R. 5. 


sd 11. 


— 41 
fp. Mat 


Isszur (or ſpecial) Now £3T FA. It 
— AH YE 
For the moſt part,” where an AR of Parliament 


| Hob, 568. 5 declares a Bond to be void, as Sheriff's Bonds againſt 


che Statute of 23 H. 6. and uſurious Bonds againſt the 


J Co. 59. BY, Stature of 1 3 Ek. : yer this matter cannot be given 


Al. 58. 


1 H. VII. 13. 


Moor 43. 


1 H, VII. 15. 
5 C9. 119. 


* 


__ 2 of e Toad ce ard 


in Evidence on Non eſt Fattum, but muſt be ſpecially 


pleaded : and ſhewn to the Court to judge of; for where 
a Statute declares a ſolemn Act to be void, it is not to 


be conſtrued ipſo Facts void, but to be voided upon 


Appearanceto the Court, t to be within the circumſtances 
mentioned in the Statute z for « where e there i is 4 ſpe · 
« cialty before the Court,“ it were prepoſterous, that 
the Statute ſhould be referred to the Jury who are not 


Judges of the Law, as affecting © ſuch Specialty. 


Therefore,“ if the Deed be oply voidable at ** — 
« mon Law,” the general Rule is, that you muſt con- 
clude to the Court with * udgment 2 Ahe, becauſe the 
Court may Judge, whether you have offered ſuch mat- 
ter as will amount to the avoiding of the Deed; &« and 
„generally,“ the Law is the ſame 40 reſpecting theſe 
« Specialties,” 3 voidable at Common Law, or 


„ — a D £ . 
k 4 4 "> 350 . | . 1 1 i 4 
1 2. 


3 


Ji non eft Faire. TY 

Where the Controverſy relates to the nee ſeal, 
ing, or Delivery, of the Deed by the Defendant, he 
pleads Non eſt Faftum, generally: but antiently where 
the Deed was ſigned, ſealeg, and delivered, yet was 
origipally void by matter debors, as by reaſon of Cover- 
- ture, 


Issiur now ES FactuM where anciently pleaded. 


fure, or becauſe the party had no Right in the Thing 
transferred by the Deed, or it became void afterwards 


by Raſure, Interlineation, or Addition, there the De- 
fendant muſt have pleaded the Matter ſpecially, and 
concluded iſint non eft Fadtum; and this was, that the 


Plaintiff might be apprized © of” the Point of De- 


fence: for ſince there are ſo many various Modes to 


make the Deed null and void, if all of them might be 
given in Evidence upon Non eft Fadtum generally 


pleaded, they thought the Plaintiff could never come 
prepared to falſify the Evidence of the Defendant ; and 
therefore that Notice muſt be given of ſuch foreign 


Matters as theſe, if you would have erg given in 


Evidence, 


Another Reaſon why this alla Concluſion with _ 
an int Non eft Factum was anciently referred to the 
Court was this, becauſe it generally contains Matter of - 


Law, which, if it had ariſen on proof of the Fact, 
s would have been” to be referred back to the Court 
by Demurrer to Evidence or ſpecial Verdict; and there- 
fore it is very reaſonable that the Doubt of Law 
ſhould be offered to the Court originally. 


But at this day the Law is otherwiſe : 4“ and” if a 


Man pleads, delivered as an Eſcrow, and concludes ſpe- 


cially N nt non eſt Fatum, the general way is to put it to 


the Jury, becauſe it is in effect to ſay there was no 
Deed at all; but they may put it to the Court by an 
hoc paratus eſt verificare, becauſe the Court will judge 
whether he exhibited ſuch Matter as will make the 


Deed of no effect at all; and therefore ſuch pleading: 


is not apprehended to be vicious. 


* | But 
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Moor, 30. 
Dall. 105. 


6 Mod. 217, 8. 


1 


Latch. 165. 


Iſint non eſt Factum pleaded as to Raſure, and why 


improper. 


But if you plead a Breaking of the Seal, raſing, or 
addition after Delivery, you may conclude 1/int non 
eſt Faftum; but the better pleading has been reckoned 
to conclude to the Court with Judgment i Aio; be- 


cauſe the Deed is not. ſo apparently. void, but that it 


„ may be expedient” to put it to the Court, whe- 
ther thoſe are circumſtances that would avoid it. 

et“ you may give it in Evidence on Non eſt 
Fafum, for it diſproves the Deed. The int non 


« of Faflum upon Raſures, &c. is much diſcounte- 


* nanced, fo far back as the time 1 85 Horx, as s being 
« unneceſſary and inconvenient.” 


If a Man pleads Quad Fadlum predifium was made 
and delivered without Date, and that the Plaintiff 


added a Date, and iin Non eſt Faftum, © this has 


& been held” not good; for at the beginning of the 
Plea he confeſſes it to be his De:d, and to be made 
and: delivered by him, which at the Jatter end he de- 
nics, and fo it is repugnant, © But he might have 
„ pleaded Non eft Fafium generally, and given this 
« in Evidence.” 


Debt aft C. B. Executor of 7. B. on a a Bond 


made by T. B. The Defendant pleads Quod ſcriptum 


preditlum non eſt Fatlum ſuum, whereas he ought to 
have ſaid, Non eſt Faftum T. B. After a Verdict this 
was held to be good, becauſe (47s) ſhall be intended 
his that the Plaintiff declares on, and that was the 
Bond of the Teſtator, ſince the Jury by their Verdict 


have confirmed the Relation to that Bond in the De- 
clatation. 


« The 


Why fpecial Matter given in Evidence on Now kr 13 


FacTUM. 


The Principle is obvious upon which,” on Nen 11 co. 26, 7. 
ef Fafum pleaded, a Man may give the ſpecial Mat- 
ter in Evidence, as Raſure, Interlineation, or Addition: V. ſupra, 104, 
being no more than this, * that” it is not neceſſary to 
plead any Matter or Thing ſpecially but what is ex- 
hibited to the Court to judge of, and ſuch Plea con- 
cludes with an Averment that you are prepared to ve- 
rißy; and it ſeems incongruous to make that abſolutely 
neceſſary to be ſhewn ro the Court which is ſhewn to 
them in vain, and that doth not come under their 
Judgment: now when * you” ſhew that the Deed is 
void, you ſhew that it is none at all, which amounts 
to the general Iſue of Non eft Fafum, and therefore 
you conclude, not to the Court, but to the Country; 
% and thus?” it “ appears” that it cannot be neceſſary 
to ſet it out to the Court, ſince it is not offered for 
their Judgment and Determination. . 


« And ſuch Alterations: will ſupport the Iſſue of h C , 125 

: þ > » LOWPs 59. 
c Non eſt Fatiam, though made ſubſequent to the De- 
« livery of the Deed ; for by them it is not now the 


% Deed of the Party, and the Iſſue is in the preſent 
« Tenſe,” | 


In Debt I the Defendant pleads, that 
there was a Schedule annexed to the Obligation, the 
which Schedule is diſannexed, and Mint non eſt Faflumi: 
this is not good; for here he confeſſes the Deed, and 
avoids it, by ſaying that the Appendices to che Deed 
are altered; © but he might have made a good plea, 
e and” concluded to the Court with Judgment / 4970, 


( ) Of Remedy after Ver- 18 Ez. c. 14, 21 F. I. c. 13. Moor, 43 
dict againſt Defects and Irre- 16 and 17 Car. II. c. 8, (tiled 
| gularities of Pleading, &c. ſee in 1 Ventr, 100. an omnipotent 
Comm, III. c. 25. and the Sta- Act, perhaps the firſt inſtance of 
tutes there cited—14 E. III. c. 6. the Abuſe of that ſacred Term 
Anno 1340. 9 H. V. c. 4. by applying it to Parliaments) 
4 H. VI. c. 3. 8 H. VI. c, 12, 4 and 5 4. c. 16, 9 A. c. 20. 
and 15. 32 H. VIII. c. 30. 5 G. I. c. 13. Anno 1718, 


Y 2 allow- 
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9 H. VI. 60, 


Farther Obſervations reſpecting this Iſue. 
allowing the Deed, but declining the Plaintiff's Action, 


by ſaying that the © Plaintiff” himſelf altered the * 


pendices thereunto relating. 


But on Non eff Fadtum, if the Seal were broken off 
after Plea pleaded, it is the Deed of the Party. 


If the Deed be enrolled, you ſhall not plead Non ef 


 Fatlum; for by the Acknowledgment of the Party ic 


appears to be the Party's Deed : for there is that Cre- 
dit given to the Tranſactions in a Court of Juſtice that 
the Party ſhall never ſay he did not acknowledge it; * 
ſo that though this Deed be no Record (that is, no 
Act of the Court in the Deciſion of Right and Wrong) 


yet it is in Court, and ſo far to be credited, that the 


Party ſhall never deny the being of ſuch a Deed, 


though he may its“ operation by a Plea properly 
<« adapted, which will hereafter be noticed,” 


If the Defendant pleads Non eff Fadtum, and further 


_ - demurs to the Obligation, the Demurrer is void; be- 


44. Co is, 54. 


cauſe no Man is allowed a Plea, which is thus at 


ce once double and repugnant,”* to alledge the Fact to 
he falſe, and the Charge contrary to Law; but he muſt 
take one Plea that he thinks moſt advantageous: for 


if he ſhould be allowed ſeveral ways of Defence, it 


would multiply Contention infinitely, as we find by the 
Practice of the Chancery, where they judge upon in- 
numerable Circumſtances, and never reduce the Weight 


of the whole Cauſe to one Iſſue. 


te And though now by Statute double Pleading is to a 
ec certain extent allowed, yet it ſhall not be ſuch Plead- 
ce ing as militates againſt all Form and Reaſon : and the 
„Leave of the Court (which is of courſe, if the Pleas 
« are regular) is made neceſſary, in order to reſtrain 
te this indulgence within due Limits. 


2 


® P;obatio contra ſeipſum allegantis eſt fortiſſima. 
Contra Præſumpticaem Legis non recipitur Probatio. 


On 


RI ENS PASSA PAR LE FAIT. 


« On this Iſſue reſpecting. an Obligation by 8 


te there are Pleas hereafter to be mentioned, which ſhall 
« not be joined with that of Non eft Fadtum. 


« Thus ſolvit poſt Diem; for it admits the Deed, and , 1. 
© js therefore contradictory: the ſame of Non ef Ibid. 993. 


Fadum with ſolvit ad Diem.“ 
For, 3. ; 
3249 Riens paſſa pay le Fait. 
This is naturally the next Plea to be confidered': 


325 


905, 6. 


H. VII. 8. 


« and it has been a Queſtion whether © ſuch Matter » Ke Abe 677. 


« as would ſupport the Iſſue of” riens paſſa par le Fait *? 


can be given in Evidence upon Non eft Faftum : for, 
on the © one” ſide, it may be ſaid, that on Non ef 
Faftum the. operation of the Deed is not in Debate, 
but whether the party ſigned, ſealed, and delivered 
the Contract alledged in the Declaration: ſo that if 


the eſſential part of that ſort of Contract, which 


the Law preſumes, when an Inſtrument, verified by 
« legal ſolemnity, is brought in Queſtion as to its Ex- 
es jſtence,” be proved; - the Execution of the Inſtru- 
ment with the required Forms ; they take it to be a 
proof of the Iſſue, as otherwiſe the Defendant ſhould 
* not have reſted the JJue on a point which conteſts 
« the Exiſtence of the Deed, when his real Defence 
„ ſuppoſes its Exiſtence, and impeaches its Validity.“ 
Others have ſaid, that where a Deed is of no effe& 
to paſs any Right, it is utterly void, * and therefore 
e properly no Deed ;” as if a Man accepts a Leaſe of 
his own Land by Deed Poll; and where a Contract 
is void, and of no effect, it is reputed no Contract. 
„But irs being no Contract in point of legal avail- 
«© ment does not prove that it is no Deed : the force 
« and operation of the inſtrument is one Queſtion, its 
e mere exiſtence another; and it may ſeem ſtrange, 
te if a Man ſhould, on the Trial, find himfelf com- 
& pelled to defend his Right of conveying when the 
“Nature of the Iſſue calls on him to prove the Deed. 


1 | ce In 


g26 


D. Pl. 177. : 
Tait 3. 


Riens paſſa muſt be pleaded by a Stranger. 


Sorvir Ap DiE M. 


« In one inſtance, however, riens paſſa par le fait 
* muſt be pleaded, and Evidence that would prove 
« Non eft Faftum between parties is proper to be given 


in ſupport of it: and that is where the effect of the 


? Deed comes in Queſtion with regard to the intereſt 
of a ſtranger; for“ a ſtranger ſhall not plead a ge- 
neral or ſpecial Non eff Fattum, as that the ſeal is ſe- 
vered from the Deed, and i/fint non eſt Faktum; but 
he ought to plead r iens paſſa par le Fait : © ſince?” a man 
ought to try the Validity of a Stranger's Deeds no 


farther than they regard his own Intereſt, and therefore 


he cannot deny the Being of ſuch a Deed, bur only the 
ration of it as to himſelf, N 

«* In general, Non eft Fafum is the Plea where there 

&« is an original Defect of neceſſary requiſites to the Con- 


e ſlitution of the Need; riens paſſa par le fait, where 


© there is an incapacity to convey or to receive, either 
generally, extrinſic to the Deed, or particularly, in 


s relation to that Mode of Conveyance.” 


TITLE VII. 
2. Solvil ad Diem. 
The ſecond Iſſue is that of ſolvit ad Diem: for riens 
* paſſa par le Fait generally terminates in a Demurrer : 
& bur this now to be conſidered puts a Fact in Iſſue, in 
te like manner as the precedent Non eſt Fallum does for 
& the Jury. And to explain this Iſſue, it is to be conſi- 
dered that when any Contract is founded on a ſpecialty, it 


cannot be diſſolved but by ſpecialty : for every Contract 


muſt be diſſolved by the ſame ſolemnity and notoriety with 
which it was made; otherwiſe there is more Evidence to 
ſuppoſe the Continuance of the Contract than the Diſſo- 
Jution. Therefore on a ſingle Bill, you cannot plead a 
naked Payment, without a Diſcharge in Writing, be- 


cauſe there is a ſolemn Contract by which you are 


charged, 


 SoLviT ad Dit, 


Payment to Agent, &c. 
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charged, and there cannot be any Diſcharge but by | 


Matter of equal ſolemnity; but you may plead Pay- 


ment at the Day, becauſe the Condition is contained in 
the very Contract itſelf, and upon that Matter of Fact 
the force of the Contract depends; and when you diſ- 
charge yourſelf by pleading the Act required in the 


Condition, then is the Contract diſſolved by ſome- 


thing ariſing out of the Contract itſelf, which is the 


ſame Thing as if it were diſſolved by a Contract of 


equal ſolemnity. 

Where I am bound to pay a “ ſingle” ſum of 
Meney to two, generally,“ a Payment to any of them 
is ſufficient, becauſe a Man cannor Pay the ſame 
& ſum” to two ſeveral Perſons. ; 

„gut a ſpecial Payment may be required, which 
« will not be ſatisfied by paying to a ſingle Perſon.” 


. Dare -a5 
Payment to an Agent. 

Condition to pay Ten Pounds to A. Payment to his 

Deputy © may be given in Evidence.” o 
The Payment to the Scrivener who has the Bond is 
prima Facie a good Payment; becauſe he appears en- 
truſted to receive it; and therefore on ſuch Evidence 
it is preſumed to have come to the Party's hands : but 


if it be proved, on the other ſide, that the Scrivener 


broke, ſo that the Money was never paid to the Plain- 


Man gets Judgment, Payment to his Attorney is well 


enough; for he.is not only entruſted, and put in the 


Place of the Creditor, .to get Judgment, but to take 


Sid, 41% 


Lit. 1 54. 
Hetl. 45. 


2 Keb. 249. 


tiff, this is no Payment to the Plaintiff; but where a 


the Effect of that Judgment; and fince the Attorney 


might take out Execution, he may take the Payment 
of the Money inſtead of Execution; therefore tke 


Debtor ought to be indemnified by the Law, 


— 


Nan qui agit ger alium agit per ſe. 
1 Debt 


Moor, 47- 

Cro, Eliz, 142, 
Dv. 222. contra 
Ser. 622. 
Caf. Temp. 

Li Hardw. 134. 


the Biſhop: 
(„though it might have been ſo combined with the 
« entire Plea as to be only Surpluſage);” for if the 


Not neceſſary to aver it came to the Hands of the Principal. 
Debt on Bond to a Biſhop, the Defendant pleads he 


paid the Money at the Day to T. S. Bailiff of the 
Plaintiff, and by bis Command; and “ farther ten- 


« ders an Averment,“ that this came to the uſe of 
this Averment makes the Plea double 


Bailiff receives this by Command from the Biſhop, 


(though it does not come to the Biſhop's Uſe, yet it is 


a ſufficient Diſcharge to the Defendant: and when 


« he ſays farther that he is ready to aver that the Money 


ie came to the Uſe of the Biſhop, this makes two I/ 


e ſues: for one Iſſue ariſes on the Commandment, and | 


te the other, whether it came to his Uſe. And *he 
% Defendant was ordered to amend his Plea : which he 
« did by leaving out the Averment that the Money 
* came to the Biſhop's Uſe.“ 

If Money be paid to an Agent for & Uſe of his 
Principal, the Conſequence of this, under particular 
5 CREE, belongs more properly to the Title 
„ ASSUMPSIT.” 

The Condition was to pay Money at a certain Day 

and Place, and Payment was made before the Day, and 
an Acquittance given in Evidence; this was adjudged 
not to maintain the Iſſue; hecauſe the preciſe Day is 
parcel of the Iſſue: but it is there ſaid, they ought 


to plead the Payment ſpecially, and the Acceptance of 


the Plaintiff, * But the Authorities on the Margin 
* conſider this Plea as good without the ſpecial Mat- 
& ter being more particularly averred, for that pay- 
© ment befcre the Day is payment at the Day.” + 

| Debt 


. Probably the Plea on which + But now by ſtatute 4 4. 


he tendered the Averment was, ( 16. 


que les dens vener a les maines 
de melme YVEveſquez 4024 


| the Book has al œps. The former 


Edition has a Query ( Ii imagine ad- 
ded by the Editor) whether this 
were worſe than ſurpl:ſace. 


$ 12, where, an Action 
of Debt is brought upon any 
Bond which hath a Condition or 
Defeazance to make void the 


ſame upon Payment of a leſs ſum _ 


at a Day and Place certain, if 
the Obligor, his Heirs, Execu- 


tors, 


. 


Sol vir AD DIEM, where 4 without * an 
Acquittance, 


Debt on an Obligation of two bundred 8 : De- 
fendant pleaded, that after the Day of the Writ pur- 
chaſed, viz. ſuch a Day, apud, Sc. he paid to the 
Plaiotiff ſixty} Pounds Parcel thereof, which he re- 
ceived. — Judgement de Brevi, &c, 


Upon ſpecial Demurrer, adjudged for the Plaintiff: 
becauſe the Defendant did not ſhew any Acquittance or 
Releaſe proving this Payment, which if he had done, 
the Writ would have abated for the whole: but ſince 
he did not produce any Deed of Acquittance, his 


- Plea ſhall be no more than a naked Averment, which | 


can never overthrow any Obligation which is of an 


higher Nature, and conſequently cannot abate the 
Writ which is founded on it. 


&© But this is to be underſtood with the Qualifica- 
c tion now ſubjoined,” in Debt on a ſingle Bond, Pay- 
ment without Acquittance is no Plea: for the Bond 
being a Contract with ſolemnity cannot be avoided by 
a bare Averment, which is inferior in its Nature to 


it: otherwiſe in Debt on an Obligation with Cyndition: 


for there, by the Nature of the Contract, and the ex- 
preſs Agreement of the Parties, Performance of the 
Condition is to be a full Diſcharge of the Bond; fo 


that if the Performance be pony! and 1 it is a 
full Bar. 


: | In 


» 


: 


tors, or Adminiſtrators have, be- be as effectual a Bar thereof as if 
fore the Action brought, paid the Money had been paid at the 
to the Obligee, his Executors or Day and Place, accotding to the 
Adminiſtrators, the Principal and Condition or Defeazance, and 
-Intereſt due by the Defeazance had been ſo pleaded. 

or Condition of ſuch Bond, To this we may add, that where 
though ſuch payment was not Payment is not made on the Day, 
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7» 


Note to the 
ro Edition 


made ſtrictly according to the whereby the Bond is become abſo- 


Condition or Defeazance, it ſhall lute, and the Penalty incurred ge- 
and may nevertheleſs be pleaded neraliy, the Penalty is regarded in 
in Bar of ſuch Actions, and ſhall Law and Equity as the Form e of 
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3 Cog 117. b, 


ro- El's, 
s Danv. 
Abr. 230. 


pl. 14 


322 E. IV. 25 2. 
Bro. Condition. 


kl. 181. 


* 


Setisfuftiot—Souvir 4b Din- Elo. 


In Debt on an Obligation of Ten Pounds, the De- 
ſebdant pleads that one H. was jointly bound with 
tim, co whom the Plaintiff had made an Acquittance, 
bearing Date before the Bond, but delivered after it, 
in which he acknowledged the Payment of Twenty 
Shillings in full ſatisfaction of the Ten Pounds, and 


- adjudged a good Bar; for if a Man acknowledges 


himſelf” ſatfified by Deed, it is good againſt him, 
though he have received nothing, ſince he ſhall not be 
allox ed to conttadict what appears under his Hand 
and Seal. 

Condition to pay Seventy Pounds, viz. Thirty-five 
Pounds at one Day, and Thirty-five Pounds at another 
Day, at the Temp!e Church. The Defendant pleads 

Payment of the Seventy Pounds at Ludlow, and held 
good, ſecundum formam et effetum reddendo fingula ſingulis, 
as if he had pleaded Payment of the ſeveral Sums at the 
ſeveral Days. 5 | 
#23. F-:; | 

Debt upon a Bond: the Caſe was, that the De- 
fendant did owe to the Plaintiff a certain Sum of 
Money by Bond, and certain Money for Wares ſold; 
and at tbe Day of Payment of the Bond he tendered 


the Money according to the Bond, which the Plaintiff 


"accepted, and faid it ſhould be for the Book Debt, 


and not for the Bond Debt; but the Defendant faid 
he paid it on his Bond, and no otherwiſe : the Plain- 


tiff croſſed his Book, and brought Debt on the Bond; 


and adjudged againſt him, for the Defendant is to ap- 


point the Manner of Payment. 


C. L. 555, 6. 


the ſecurity ; yet in ſome Caſes the tion to lend Money to young Trade/- 
Penalty is ſubſtance; as in bene- men at one per Cent. for the firſt 
ficral Loans for charitable purpoſes, Year, and two for the fecond, 
avhere forfettures go in ad, of the with ſpecial Conditions, 
Fund, as in Mr. Vilfon's Dona» 


In 


Sol vir av Diem, where fatal; Miſpleater, where 
amendablr. | 


In Debt on a Bond of tuo hundred Pounds, condi- 
tioned to pzy one hundred and five Pounds, the De- 
fendant pleads Payment of the aforeſaid fum of one 
bundred Pounds at the Day : the Plaintiff replies, that 
he did not pay the ſaid one hundred and five Pounds, 
and this he prayeth © may be enquired by the Coun- 
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Cro, Ta. 88 
OE „ 
353. pl. a. 


try;? and it was found for the Plaintiff, and Judg- 


ment given for him, which was afterwards reverſed, 
becauſe the Plaintiff and Defendant do not join in a 
Point, and therefore there is no Iſſue or Verdict 
vpon it. | 


But where the Defendant pleads to Debt on Bond, 
Payment of fifty Pounds on the 14th of June, &c. 
and the Plaintiff replies, that he did not pay the fifty 
Pounds the sAlD 14th of Auguſt, which at the Day 
aforeſaid he ought to have paid him, and Verdict found 
that he did not pay it the 14th of June, yet it is no 
Error; for the Defendant's Plea was according to the 


Condition; and the Plaintiff's Replication, that he did 


not pay the ſaid 14th, was good, for the Word Augnſt 
was ſuperfluous, and the ſaid 14ch Day, without more, 


had been ſufficient : but in the former Caſe there was 


another ſum in the Plea of the Defendant than was in 
the Condition, and another ſum in the Replication than 
was in the Bar; ſo that there could be no Iſſue. 


On: Debt on an Obligation the Defendant pleads, 
that he paid at the Day, and on ibis be puts bimſelf 
« oz the Country: and the Plaintiff in like manner: 
and in Error it was inſiſted, that the Defendant ought 
to have concluded his Bar with, and this be is ready to 
verify ; and then the Plaintiff ought to have replied, 
that he did not pay, and this he prays may be enquired 
by the Country,“ fo * had been an Affirmative 


2 and 


Cro. Ja. 
3 Ro 2 
Palm. 74. 
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5 N 


Nu. DznBzT—Plea en Debt for Rant, though Leaſe by 
Indeniure. 

and a Negative: but rejected: for there is an Iſſue, © for 

* both Parties join in putting the Queſtion of Pay- 

„ ment to the Jury;” and the Error is only the For- 

mality of joining itz ſo that | it is aided by the Statute 

of Teofails, 


a” 


TITLE VIII. 


Where the Specially, if any, is. not the Ground of Ibe 
| Afton ,— 


NIL DEBET. 


If a Man makes a Leaſe for years, either by Par! 
or by Indenture, NIL DeBET is the GENERAL Is8vs : 


but in Debt upon an Obligation Nox EST FacTtum, 


as is ſhewn, is the general Iſſue: and the Reaſon of 


the Difference is this: in caſe of a Bond, the Debt 


ariſes on the ſpecialty : and therefore the conſequence is, 


that you cannot diſown © the Debt“ in the Iſſue; for 


then you would fall into this Abſurdity, that you would 


deny the Debt, and yet not deny the Deed which 
owns the Debt: now you cannot deny the Deed, 
which confeſſes the Debt under your Hand and Seal, 
without denying it to be your own Deed, which Iſſue 
is Non eft Fadtum, and without diſowning the Deed, 
you cannot diſown the Debt, which ien on the Deed 
only. 


But in Caſe of a Leaſe 1 Deed for Years, the De- 
mand ariſes, not only on the Deed, but on the taking of 
the Profits in purſuance of that Contract, for there is 


no Debt until the Day of Payment; and this does not 
depend upon the Act of the Leſſce only, as in the 


former Caſe the Debt depended upon the mere Act 
and Acknowledgement of the Obligor, but alſo on 
the Act of the Leſſor in quitting the Premiſes: ſo 


that the depying * at”? the Contract, by pleading Non 


40141 Pernancy of the Profits not neteſſary to chargt the 
Defendant on this Iſſue. 


eft Faflum, could not be the general Iſſue, becauſe not 


commenſurate with the Declaration; for it might be 
the Deed of the Leſſee, and yet no Debt might ariſe 
to the Leſſor, becauſe it is not the Deed alone that is 
required to make a Debt in this Caſe : now ſince an 
Act en Pais, as well as the Deed, goes to the creating 
of“ this Debt, by taking away the Act en Pals you 


deſtroy the Debt; and therefore ſhewing any Act that 


infers Impoſſibility of the Leſſee's taking the Profits 
15 good Diſcharge of the Debt. | 


But though this Obligation is not merely founded 
on the Contract, but on the taking of the Profits alſo, 
yet, in ſome Caſes, I may charge my Leſſee, though 
he never take the Profits; and this is where I charge 
the Leſſee on his Contract, and as a © legally preſumed” 
Taker of the Profits of my Eſtate and Freehold : and 


he cannot diſcharge himſelf from ſuch a demand but by 


ſhewing his own Act or Laches in Excuſe, which the 
Rules of Law will never allow as a good Excuſe; and 
then in ſuch a Caſe he is Pernor of the Profits de Fure, 

though not de Facto; ſo the Law looks upon him as 
; my Tenant, and as taking the Profits of my Eſtate, 
becauſe he cannot ſufficiently excuſe himſelf when I 
charge him with it. 


Therefore, if I make a Leaſe, and quit the Poſſeſ- 
fion, though the Leſſee never enters, I may charge him 
in Debt for Rent: ſo if he enters and aſſigns the Pre- 
miſes to another. And the modern Authorities are, 
de ſince the privity of Contract continues, that Executor 
* or Adminiſtrator ſhall anſwer for Rent, if /bey aſſign.” 
But 
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my Rent, which by his Contract he had undertaken to 


4s Litt. * 
Dy. 71. 

18 2 

2 vid. 44. 


; Difference between Hale after 4igument, and Liakili 


fer Rent after laſt Receipt. 
But if my. Leſſee enters and aſſigns the Premiſes, I 


can never charge him with Haſte committed after 
Aſſignment : for though the Law Books own him as 
my Tenant de Jure on his own Contract, which by his 
own Act cannot be diſſolved, yet this is only to anſwer 


levy: and pay me out of the Profits; but this ſuppoſi- 
tion of Law ſhall not make him anſwer for the wrong- 
ful Acts of another, to whom be had a legal power to 
aſſign it, and when the Penalty of the words of the 
Statute is laid upon the very Tenant for the ſuppoſition 
of the Law is framed to do every Body Right, bur not 


to. do any Body an Injury, 


The Leſſee for Years/ was anciently. reckoned in the 


Natute of a Receiver or Bailiff of the Frechold; and 


therefore upon any ſuch Contracts he was chargeable 


| a5 a Debtor to the Freeholder, upon taking the Profits 


of the Eſtate, that in the eye of the Law do belong 
to the Perſon whom the Law makes Tenant of the 
Freehold. Now nobody can be ſuppoſed to continue 
another in the Poſleſſion of the Eſtate, and to diſcharge 
him on the Receipt of the laſt Rent, if he had not 


received what was formerly due; no more than a Man 
would ſtate Accounts with his ſteward, and diſcharge 


him on. the Accounts of the Year before he had re- 
ceived what was precedent : the very continuing in the 
ſame ſtate, and a Man's behaving ſo well as to ac- 
count for the Money due this Year, is a Preſumption 
that he hath done the ſame Thing formerly, or elſe a 
Man would not now have ſuffered it: * and the Te- 


« nant being thus conſidered in a view anzlogous to 


« that of a Bailiff, a prima facie Preſumption attaches, 


“and the laſt Receipt is good © and ſtrong” Evi- + 


dence, © ſtronger than would reſult but for that Relas 
tion, 


| Eisen. 
tion; and doncluſive until tebutted by. contrary 


35 


« Ptoof:“ but if this Acquittance be under Hand 


and Seal, then, as hath been ſhewn,” it may be 
pleaded, and it is ſuch Evidence as nothing can be 
proved to the contrary: for this is Evidence by Spe- 
cialty, and any Deceit or Miſtake in former Payments 
is but Matter en Pais, and therefore not of as high a 
Nature as the Deed; and in giving Evidence, every 
ching muſt be contradicted by a Matter of the ſame 
Notoriet as that whereby. it ia proved. 


_ Evidtion, Expulſian, and any ſuſpenſion, of Rent, 
is good Evidence. upon Nil Debet; for that amounts to 
diſcharge and falſify the Cauſe” of Complaint: for 
then, * by the Fault of the Leſſor,” there was no Per- 
nancy of the Profits whereby I could become Debtor 
to him in the Reverſion: and ſo, the Act en Pais is 
; diſcharged, which goes of Neceſſity to the creating of 

this Debt, “and this being a Matter en Pais may be 
given in Evidence to the Jury,” though others have 
held it ought to be pleaded. 


If a ranger evict the. Leſſee of part of ie Lank 
the whole Rent muſt be apportioned: for though part 
be taken wy, ſtill alſo ſome part remains, © and 
© therefore” there is Part of the Conſideration Money 
remaining due to the Leſſor; for otherwiſe the Act of 


the Law in the ſtranger's Recovery you. do wrong to 
the Leſſor. | 


But“ if the Leſſor enter into 8 whole Rent 


is ſuſpended ; for the Leſſor cannot apportion it by a 
wropgful Ad of his own; for if the Party himſelf by 


Mod, 118. 


Mod. 35, 118. 
Ventr. 358, 
2 Sid, 151. 


Leo, 104 


his own Wrong doth binder himſelf from the Benefit of | 


his own entire Contract, the Jury ought not to divide it 


in his favour; © and*" poſſibly the Leſſee would not 


have contracted for one part without the other. 
W 80 | But 


$36 


Hunt v. 


Ne unques ſtizi. 
gut where the Nature of the Diſturbance does not 


e 1 conſiſt in an abſolute and total Diſpoſſeſſidn, as if 


eR. Abr. 677, 
N. 21. 


$6 the Party plead that the Leſſor pulled down a Sum- 


© mer Houſe, whereby he was deprived of the Uſe of 


« it, this may amount to a Treſpaſs merely, which will 
« not operate a ſuſpenſion of Rent; and therefore on 


e ſach Plea the party ſhall not recover on a replevin for 


« Goods diſtrained for Rent: for non tonſtat by the 
« Plea that the Leſſor had done any thing which would 
« diſcharge the Rent : but the Leſſee might have pleaded 
that by this pulling down he was expelled and evicted 
* from the Premiſes, and then the Facts might have 


« juſtified Verdi i in his OE | on the TIE of Evic- 
wy Trow: 


* And upon this Reaſon the Judgment | in nen 
for the Leſſee was REVERSED.” 


In Debt for Rent- upon a ip Rave and Nu. DEBEP 
pleaded, ne unques ſeiſi de la Terre may be given in 


Evidence: for if the Leſſor doth keep poſſeſſion 


againſt the Leſſee that he cannot enter, in as much 


as this Action riſes not on the Contract only, but on the | 


Pernancy of the Profits, in purſuance: of the Contract, 
there is no Rent due; and conſequently this is an Evi- 
dence that there is no Debt at all, 1 therefore proves 


1 the Iſue. 


R. Abr. 60 5. 


But if the Leſſer waives the Poſſeſon, though the 
Leſſee never © actually“ enters, yet an Action of Debt 
lies for the Rent; for the Leſſee did not enter and take 
the Profits, yet ſince he might have entered and haye 
taken them, he cannot make his own Fault and Laches 


any Part of the Defence. 


But on the Plea of Riens arrere, or, levie par Di- 
ſtreſſe, ne uy ſeiſi de la Terre is no good Evidence; for 


N when 


Nil dEBET—Money laid out in Repairs. 
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when a Man inſiſts that there is nothing behind of the 


Rent, or that it is already levied by Diſtreſs, it ſup- 
poſes that he has already the Poſſeſſion of that for 
which he has already paid the Rent, or for which the 
Rent is already levied, 

Debt for Rent on a Leaſe: the Evidence to prove 
the Leafe was that the Plaintiff leaſed the Houſe to the 
Defendant at a Rent, but no time mentioned; and it 
was agreed at the ſame time, that the Leſſte was not to 
leave it without half a year's warning: for when the 
Rent is payable half yearly, and the Leſſor permits 
him to continue any part of the half year, it is an In- 
dication of his Will that he ſhould continue the whole 


half year; and the like Law as to a Quarter's Notice, 


ce if” the Rent payable quarterly. * But of preſumed 
“ Leaſes from Year to Year, the Principles upon which 
they reſt, and the Extent in which they are appli- 
tt cable, mention has been made already, where it ap- 


« pears that at this day the Notice to a Tenant who has 


© no certain ſpecified Leaſe muſt be half a year, termi- 
« nating in ſuch manner as to complete the annual period 
e from the Commencement of his Leaſe. There is only 
“to be added, as a point of Deciſion, though indeed 
e a neceſſary and obvious Corollary from the preceding 

« Doctrine, that the Tenant before a Mortgage or 
Grant of a Reverſion is entitled to the ſame Notice 

« from the Mortgagee or Grantee.” 

Upon NIL DEBET pleaded, it was doubtful whether 
| a Defendant might give in Evidence that his Leſſor 
was 'bound by Covenant to repair the Houſes, and 
that he expended the Rent in neceſſary Reparations : 


Hil. AC, 1700 


\ 


Birch v. W: ight 
Mic. 27 G. III. 
379—81. 


Cro. Elis. 222. 
12 H. VIII. 6. 


two Judges againſt one held that this was a good Diſ- : 


charge of the Tenant, - becauſe it is very convenient 
that the Law ſhould look upon this as a Payment, and 
not put the Leſſee to ſue his Covenant, for the Houſes 
might rumble down before the Tenant could have the 
effect of his ſuit : but the Judges diffeted in this, whe- 
ther the Reparation to be 5 or might be 


given 


Retainer under Agreement equal to Payment. 


given in Evidence: though the latter ſeems plainly to 


be the beſt Opinion ; becauſe, as it is a Diſcharge, it 
amounts to Payment; and then it is very good Evi- 
dence on Mi debet, for if the Rent be paid, it is no 
Debt; alſo, if it muſt be pleaded, ir is the Plea of a 
collateral Agreement in ſatisfaction of the Debt, and 


| - then no ſuch Agreement can be proved: for, though 


Gould, 80. 


R. Abr. 605. 


there was an Agreement that the Leſſor ſhould repair, 
yet there was no Agreement that the Leſſee ſhould ex- 
pend his Rent on ſuch Reparations. 

« And thus“ on Nil debet the Retainer of the ſame 


ſum by verbal Agreement © for Reparations” was 


given in Evidence, and allowed to be good; for this 
amounts to a Payment : and when the Leaſe is by 
Deed, it cannot be pleaded without Deed : * and” ſince 
ſuch Expence in Reparation, if pleaded,” muſt be 
pleaded as a Counter- Agreement in ſatisfaction of the 
Debt, if the Leaſe be by Deed, they muſt plead this 
Counter-Agreement by Deed ; otherwiſe, non ſolvitur 
co Ligamine quo ligatur : laſtly, the Plea amounts to 


the general Iſue: © and therefore by the Rule already 


« expreſſed, can be neither neceſſary nor regular.“ 

But it may be objected, that ſince two Debts of 
equal Value in two ſeveral Perſons are no ſatisfaction to 
each other, on the general Principles of the Com- 
„% mon Law,” without Agreement, which muſt be 
pleaded, why ſhpuld there be any Recouper or Balance 
of Demands in this Caſe? 


It is true that two Debts of equal Value, uncon- 


« ne&ed with the ſame TranſaQtion,” are no ſatisfaction 


to each other: and the Reaſon is, becauſe nothing can 


come in Proof but the Truth of the Matter alleged. 
« And the Common Law held, that when one Debt 
is alleged in the Declaration, you © ſhould” not en- 
counter it with the Proof of another, to which no Man 
can come prepared : for if one Debt were to balance 
another in this Manner, all the Tranſactions during the 

2 Parties 


Ni DEBET, 


Releaſe 1 Hand * Seal muſt 1 pleadek. 


Ponies whole Lives might” be run over in every 
ſingle Action, which would make ſuits perfectly infi- 
nite: but it is not unreaſonable to balance Demands 
ariſing on the ſame Contract and in the ſame Action: 
for the Law, to avoid Circuity of Action, conſiders 
the whole Matter of the ſame Demand, and doth not 
take it in part to break it into ſeveral Actions, for that 
is contrary to the Office of a Judge, which is to de- 
termine, and not to multiply Controverſies : and there- 
fore, if a Diſſeizor diſburſes Money in Repairs to have 
a Rent Charge iſſuing out of the Land, it ſhall be re- 


covered in Damage: for the Law balances the Damage 


in View of the whole Matter, and not on a partial 


Conſideration of the Damage merely belonging to the 


Diſſeizin: for that would create another Action: and 
ſo in this Caſe the Law conſiders the Money expended 
in Repairs as paid to the nip 


Upon NiL DEBET, n « ag hath been before 
te noticed,“ is good Evidence to diſcharge the Debt: 
for the Iſſue is in the preſent Tenſe, whether there be 
a Debt or not at the inſtant when the Iſſue was taken, 
and there is no Debt where it is paid. 


But on Nil debet a Releaſe cannot be given in Evi- 
dence: for though a Debt, when it is releaſed, is no 
more than when it is paid, yet when it is diſcharged by 
Releaſe under Hand and Seal, it muſt be pleaded and 
ſhewn to the Court, that it may appear to the Cour: 
to be diſcharged with thoſe apt Words and Solemni- 
ties which the Law requires to make a legal Contract; 
for verbal Contracts in ſuch Caſes are not ſufficient 
te in the Way of Plea,” becauſe they are nuda N 
which create no . 


2 2 7. A 
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VRayn. Read: 
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V. Rayn. ut 
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Collins, 32 & 
33 G. II. 

42 Burr. Mansf. ' 
$25, 6. 


Cowp. 56. 


aques v. 
ithy, T. R. 


fi. 47 G. ul. 


Sr opr; 


% And analogous to this, on Debt upon Bond againſt 

te the Heir of the Obligor, the Heir pleaded that he 
« expended Money in repair of the Premiſes liable, 
« yer and beyond the Amount of the Rents and Pro- 
« fits; and on Demurrer this was ruled a bad Plea, 


Set off. 
Par. 2. 


« By Statute 2 G. II. c. 22. f 13. made perpetual 


e by 8 G. II. c. 24. F 4. mutual Debts may be ſet off 


one againſt the other, and pleaded or given in Evi- 
ce dence, upon Notice. : e 

„And by the latter Statute (which indeed ſeems to 
© have been the true intent and operation of the pre- 
te ceding one, only that Doubts and Diverſity of Sen- 
te timent on this head were deemed to require the le- 
te gillative Interpoſition) Debts of different Degree, as 
« by ſimple Contra# and by Specialty, may be ſet of 
tc one againſt the other. | 4 : 


Rut not ſo Debts in different Rights, for theſe ate 
© not mutual Debts. | 


« This excellent Bill was introduced by Lord Chan- 
r cellor TALBOT: and by it the Circuity and Expence 
te of reſorting to a Court of Equity in ſuch inſtances 


© is fayed ; and /et off, where duly pleaded within the 


: Statute, made equivalent to Payment. 


But in Covenant unliquidated Damages cannot be 


« pleaded by way of ſet off. | 


And where the Plaintiff had been diſcharged out 
* of Execution, on Judgment at Suit of the Defen- 
« dant, on giving ſecurity, which was afterwards ſet 
« aſide for Informality; and the Defendant pleaded 


c the Value originally ſecured by this Judgment as a 


ce ſet off : the Court held that this Plea could not be 
te ſupported : for the Judgment was gone by the ſe- 
&* curity taken, though the Defendant, who accepted 


* that ſecurity as fatisfaftion, had neglected to make 
it effectually ſo, b 


y omitting an eſſential requiſite in 
ye the Form,” 


Where 


Dörr by $1MPLE ConTRACT. 


| Where a Matter may be intended different Ways on 
the Allegation, ſo as to make or not make a Right in 
the Plaintiff, ' ſuch Allegation is not good; but if it is 
« open to” Evidence to ſettle the Doubt, there the 
Matter ſhall be intended for the Plaintiff, if found for 
bim: as if in Debt for Rent, the Plaintiff ſers forth 
that 4. was poſſeſſed of Lands for ninety-nine Years, 
who demiſed the premiſes to the Plaintiff for 2 1 years; 
and then A. granted the Reverſion to the Plaintiff, and 
ſo for Rent Arrear he brought his Action. Now, 
if upon the Allegation * the Plaintiff hath not ſer 
tc forth ſo much as to ſhew an” efficacious Grant, yet 


if the Defendagt pleads Nil debet, and it be found for 


the Plaintiff, there what was before doubtful on the 
Words of the Declaration, ** is now” aſcertained : for 
if there was no effectual Grant proved, there could be 
no Debt to the Plaintiff; an effectual Grant muſt be 
ſuppoſed to be proved, otherwiſe there could be no 
Debt: and ſo the Grant” muſt be ſuppoled “ an” 


effectual Grant, for the Jury muſt not be intended to 


give a falſe Verdict; and ſuch Conſtruction can never 
be made of the Allegation, as cannot be made with- 
out falſifying the Verdict. 


| T1 
Of Dr merely on $1MPLE ConTRACT, 

% Hitherto we have treated of Debt as ariſing either 
© from puBLic Matter of SPEC1AaLTY, as by Recerd 
* or expreſsly grounded on private Specially, as by 
Bond; or connected with Matter en Pais originating 
*in Specialty; as for Rent accruing from the actual or 
« legal Pernancy of Profits, under a Demiſe by Inden- 
ture. We are now to, conſider briefly of Debt as 
„% merely reſting in $1MPLE'ConTRact. And here 


© tiff muſt recover the entire ſum laid in his Declara- 
„tion, or nothing; and, ſecondly, becauſe when this 
Action is founded on ſimple Contract, the Defendant 


= 3 | 6« may 
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comm. III. 


« the Action is nearly diſuſed : fi:ſt, becauſe the Plain- ” N 


Comm. II. 38. 


SALE or EXCHANGE. 


© may wage his Law and clear himſelf of the Demand 
upon Oath; of which more remains to be ſaid in 
de adverting to extraordinary Modes of Trial. 

If brought againſt an Executor for the Debt of 
« the Teſtator, it ſhall be brought in the Detinet only. 

* It can properly be brought for Money only: for 
de the ſuit of or Recovery of Goods and Chattels be. 
© longs to the kindred Action of DRrix ux. 

And here it may be proper to notice, that among 
«© Debts by Aaple Contract the priority in the marſhall- 


ing of ſets has been allowed to ſervants wages by 
ec reſpeQtable Authority. 


SECTION 1 


Of SALE or EXCHANGE. 
“ Of Sale, with reſpect to perſonal property, in 
& which view alone we are now led to conſider it, there 
are theſe chief particulars to be obſerved. » 


Par. 2. 
Definition. | 
& SALE is a tranſmutation of property from one 
© man to another, ia conſideration of ſome price or 
ce recompence in Value. If it be a commutation of 
« poods for goods, it is more properly an exchange : 
« but if ir be a transferring of goods for money, it is 
on called a ſale, ; 4 
| Par. 3. 


« The Progreſs from the ſimple and natural to this 
latter artificial Mode of Traffic has been already con- 
« ſidered. He 

c But with regard to the Law of Sales and of Ex- 
<« change, there, is no difference: they are fo be treated 
tc cherefore under the ſingle denomination of Sale. And 
« jt is to be obſcrved what Evidence will in general 
« eſtabliſh or affect a Sale: firſt, where the VEnDER 
& Lath, and ſecondly, where he bath not the property 
« in him: reſerving farther particulars to the Action of 
« Traver. | . | 


« Where 


Where the Property in the Vender. - 


TI r I II. 


1. Where the Vender hath the Property. 


« Where the Vender hath in himſelf the property 
of the Goods ſold, he hath the liberty of diſpoſing 
ce them to whomſoever he pleaſes, at any time and in 
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* any manner; unleſs Judgment has been obtained 


« apainſt him for a Debt or Damages, and the Writ of 


& Execution actually delivered to the Sheriff: for then 


te by the Statute of Frauds, the Sale ſhall be regarded 
«* fraudulent, and the property of the Goods ſhall be 
bound to anſwer the Debt from the time of deliver- 
sing the Writ. 


ce 3 at Common Eden it was bound from th: 


&« zefte, or iſſuing of the Writ, and any ſubſequent 
« Sale was fraudulent: but now in favour of Pur- 


* chaſers, the Law is thus far altered; though it ſtill 
s remains as between the parties: and therefore, if a 


29 Car, II. c. 3. 


8 Rep. 171. 
1 Mod. 188. 


« Defendant dies after the awarding, and before the 
« delivery of the Writ, his goods are bound in the 


ce hands of the Executor. 


« Nor is a Bill of Sale valid againſt Creditors, if 3 Co. 81. * 


eee the oſtenſible property continue untransferred. 


e It is no ſale without payment, unleſs the contrary is 
1 agreed: : of which delivery, on the part of the ſeller, 
is concluſive Evidence againſt the Buyer; and ſo is 
« Tender of payment at the price agreed, againſt the 
Seller. 


« EAk NST accepted, if but a Penny, and deli- 
„very, if but a Part of the Goods, is $ Payment or 
delivery to bind the bargain. 


« And by the Statute already cited, no contract for the 
« ſale of Goods to the Value of 1017. or more, ſhall be 


Z 4 | valid, 


Twyne's Caſe, 
Comb. 33. 

7 Mod. 95. 

12 Mod. 

Mace v. Eden. 


Cowp. 232, 3. 
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v. ſupra, 146. 


Noy, 42. 


Hob. 41. 


Comm. II. 449. 


Wood, B. II. 
Ch. 2. p- 211. 


L. r. 158. 


SALE — Market overt. 


* valid, unleſs the buyer actually receives part of the 
r Goods ſold by way of earneſt on his part, or unleſs 
© he gives part of the Price to the Vender, by way of 
« Earneſt to bind the bargain z or unleſs ſome Note 


4e in Writing be made and heed by the party or his 
85 Agent. 


„And with regard to goods under the Value of 100. 
* no Contract or Agreement for the ſale of them ſhal\ 


« be valid, unleſs the goods are to be delivered within 


« one year, or unleſs the Contract be in writing. 


«© By fale the property is ſo, veſted, that if the 
« Thing fold periſh, the Loſs is the Buyer's after Ear- 


'* neſt paid: and he muſt make good the full price, 


though it never come to his hands. 


« But though the Contract is complete by payment 
« of Earneſt, the Vendee cannot take away the Goods 


without paying the full Price, otherwiſe than by 


© permiſſion of the Owner. 


TirL? III. 
Of Properly transferred where not in the Vender. 


« fn general, Sales in MARKET overt bind the Right 
* on account of the Notoriety of the Contract. 


In LonpoNn every Day, except Sunday, is a Mar- 


„ ket overt, and the ſales in ſhops there ey valuable 
* conſideration are good. 


But this Rule is held not to bind the King ſo as to 
« diveſt property from him: and reciprocally, if goods 
« are ſtolen, and ſeized by the Officer of the Crown, 


and by him fold in Market overs, the Owner, uſing 
„due Diligence, ſhall recover them; for if he ſue the - 


« Felon to conviction upon the ſame Felony, he ſhall 
© have a Writ of Reſtitution, 


;« Agd * 


Excter1ons reſpefing Pawns—Horſes,  * 


Par. 2. 
Pawnbrokers. 


* 


« And in a particular Trade, from the peculiar 
&« Danger of Fraud, and the oppteſſions it would pro- 
« duce, the property is not immediately changed by ſale. 


« By the Statute of James, the ſale of goods wrong - 
te fully taken ta a Pawnbroker in London, or within 
te two Miles, is not to alter the Property. 


« This Trade was regulated in the Reign of the 


“late King; and in the preſent two Statutes have 
* paſſed concerning it. 


Power is given, by the laſt of theſe Statutes, to 
© a Juſtice of the Peace, on the Oath or Affirmation of 
* one Witneſs, to reſtore to the Owner goods unlaw- 
e fully pledged ; and pawned Goods are deemed for- 
te feiced at the expiration of the year, which Term is 
extended to three Months beyond the year, on Notice 

© from the Owner in writing. 


Par. 3. 


| Hoxsts. 


Another Exception is deduced from the Nature of 


« the Property: for, with regard to Horſes, no property 
is gained, although ſold in Market overt, unleſs 
* expoſed to ſale in an open place for ſuch ſales, be- 
© tween ten in the forenoon and ſunſet, and unleſs 
brought by the Vender and Vendee to the toll-ga- 
© therer or book-keeper, the toll paid, (if any) and 
* the Horſe, with price, colour, marks, and name, 
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I J. I. © 214 


30 8. II. e. 24 
313. 

24 G. 111. c. 42. | 

27 G. III. 58. 


6 124 


2 P. & M. c. 7. 
31 Elia. c. 13. 


addi- 


— | 


« addition and abode of the Vender and Vendee entered 
ia a Book for that purpoſe ; nor even then is the pro: 


« perty loſt, if within fix Months, the Owner puts in his 


Claim before ſome Mayor or Juſtice of the Diſtrict; 


L. N. P. B. II. 
Ch. 2. p. 128, 


856. 


c and within forty days after proves it by the oath of 
« two Witneſſes before- ſach Mayor or Juſtice, and 


« tenders the Price bona fide paid in ſuch Market. 


Of BarLmenT ſpecial, fee hereafter under the ge- 
neral Title, BaiLMenT. * 


HizinG ſpecial, which is a ſpecies of Bailment, 
ſee under che ſame Head. 


CHAPTER II. 


« We now come to Actions founded on Contract, 
L expreſs or implied, with uncertain Damages: and 


« here every Thing of chief Importance will naturally 


fall under the ample Title of Aſſumꝑſit. 


ASSUMPSTT. 
« The Action of Assuuesir is founded on Con- 


te traf, either expreſs or implied; and it is either ge 


&« neral or ſpecial. 


The general Indebitatus net t bears a near Af- 
66 finity to the Actio of Debt. It differs, however, 
in being detached from ſpecial, and limited to ſimple 


« ContraFs, and in the eſtimability of the Value f 


« the Demand, which is liable to be apportioned ac- 
« cording to the Proof which the Plaintiff eſtabliſhes, 


« Tt will lie for theſe general Cauſes 


« 1, Money lent, 


«. 2, Money laid out and expended to 5 the Uſe 


« of the * 


9— 5 Sony 


AszumesiT for Money lent. | 347 


« 2, Money had and received to the Plaintiff's 
Ve, | 

* Goods ſold and delivered, 

« 5. A ſum certain on Work and Labour, 

« 6, On Account ſtated, 

« 7. A Quantum meruit for Labour, 

« 8, A Quantum valebant for Goods. 


* » ] - 
TI IE II. 


1. Assvuvupstr for Money lent. 


te An indebitatus aſſumpſit will lie for Fines on Ad- | mk 69g. 
3 Burr 1717. 


e miſſion to Copybolds, Tolls,” and Profits of an Office. T. Os | 


te Upon an Aſumꝑſit againſt an Executor or Admi- 
« niſtrator, the Plaintiff muſt prove his Debt, though 
i the Defendant have pleaded plene adminiſtravit; for 
& by that Plea, though a Debt be admitted, yet the 
« Oyantum is not, and it differs therefore from an 
« Action of Debt, in which the Plea of plene admi- 
e x;fravit is an Admiſſion of the Debt. 


cc Aſump/it wil not lie on a promiſe by Defendant to 
<« pay Debt and Coſts on a Judgment; for this would 
ebe converting a ſpecially into a ſimple Contra Debt, 


6 Aſſump/i t will lie for Money ent to play with, as 
« already ſhewn at large; for this Action goes on the 
cc euer. 


& Aſumpſit will lie for tis to the Wife at the Stevenſon v. | 


Hardie. 


& requeſt of the Huſband z for it is in reality a Loan to 2 Bl. 872---4. 
H. 13 G. III. 


the Huſband. x C. B. 17. 
« Aſumt ſin 
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1 Burr. Mansf, 
176. 


138. ul. e. 31. 


238. III. c. 49. 
92. 
94 


99. 
$& 


Moulfdale v. 
Birchall. 
2 Bl, R. 820-1. 


2 e 437» 
1 10 Vo 


Hig. 


AssvmeStT for Money lent. © 
te Aſſumpſit, as we have feen before, will not lie on a 
&* promiſſory Note or Bill of Exchange: but it will lie for 
« the Debt, and the Note may be given in Evidence: 
but now the Revenue Laws have variouſly interpoſed 


< reſpecting this ſpecies of commercial tranſaction. 


&« And, firſt, under the Idea of preventing trouble- 
te ſome and prejudicial circulation of Bills for ſmall 
« Value, no promiſſory Notes, or Inland Bills of Ex- 


change, were to be negotiated or transferred for a 
e ſum under 12penty ſhillings. | 


&« And Bills of Exchange and 8 Notes for 


44 leſs than 50 J. are ſubjected to a Stamp Duty of 


cc Sixpence ; if more than 50 J. to a Stamp Duty of 


* one ſhilling : with an Exemption in favour of Bills 
<« d1awn payable on Demand, on a Banker living within 


© ten Miles of the Perſon drawing, and of Bills in 
Scotland not exceeding twenty-one ſhillings, Bills 


e under 107. payable on Nemand to bay only 8 


8 pence. 


In the Exchequer Chamber, on Error from the 
« King's Bench, it was held that Afſumpfit will lie for 


not paying the Conſideration of the Aſſignment of 


te an uncertain Debt; and the Judgment of B. R. was 
ce accordingly affirmed, / 


„The Rector of a Pariſh gives the Plaintiff a Title 
© to the Biſhop by appointing him Curate with Salary, 
& and promiſing to continue him till he ſhall be pro- 


© vided af ſome eccleſiaſtical pteferment. 


(0 The 


| Farther Caſes in which Aſſumpfit for, Money lent is the 
proper Remedy. 51 7 


| « The Plaintiff brought aſſumpſit for the Salary on 
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« this Title. The Defendant objected that the Title 


« js not to the Curate, but as an Indomnity to the Biſhop: 
« and that the Plaintiff was appointed Reader of extra 
« prayers in the ſaid Pariſh Church with Salary, 


R . bg Fr 
„ The Court was of Opinion, that it was a contract 


« 4% the Plaintiff * from which, as a matter of Fact, 
« made known to the Biſhop, he derives, indeed, an 


« aſſurance of Indemnity : but this reſulting merely 
from the undertaking in favor of the Plaintiff, cannot 
t be ſtated as an objeQion to his Action vpoh this 
e Title. 


* The Court farther held, the 1 was not | 


cc an eccle/i aſtical NYT er ment. 


On Aſſumpſi, the Plaintiff declared that his 
1 Wife s Father, being ſeiſed of certain Lands, ſince 
“ deſcended to the Defendant, and about to cut 10007. 
« worth of Timber from the ſaid Lands, the Defendant 

e promiſed to the Father that in conſideration, that he 


« would forbear to fell the Timber, he would pay 
" the ſaid n 10000, 


« After Verdict, it was moved in Arreſt of Judg- 


« ment, that the Father ought to have brought this 


« Action; (and it may be obſerved, this ſeems to be 
© impoſſible, for till after the Father's Death, without 
« felling the Timber, the Conſideration could not 


--« accrue); 


Dutton v. 
Poole, Mic. 19. 
& Mic. 

30 Car. II, 

1 Ventr. 318 
& 332. L. N. F. 
1335 4+ 


Comm, III. 
262. 


Moulfdale 3 v. 
Birchall. 


T. N. 21. 
M. 26 G. III. 


Assvursir—Aoney laid out and expended. 
« accrue); for the Huſband was not party to the 
„ meritorious Conſideration, The Court was of opinion, 
* the Conſideration was ſuch as well to maintain the 


% Action brought by the Huſband: and Judgment 
« was PIO for the Plaintiff, 


T1 i II. 


2. Money laid out and expended, 


We now come to that ſpecies of implied Ass u up- 
str, which ariſes from Money laid oat and expended 
* to tbe Uſe of the Defendant. | | 


« There is little occafion to inſtance in the ordinary 
« Caſes of frequent occurrence, and which will eaſily 


© be perceived to fall under this Action: it will be 
more adviſable to advert to a few leſs obvious, or 


« illuſtrative of Principles. 5 


* On an Action for Money paid, laid out, and ex- 


« pended to the Uſe of the Defendants, the Cale was 
ce this: 


« The Pariſh of St. Vedaſt and St. Michael le Quern, 
became united Pariſhes by Act of Parliament after 


© the Fire of London, and ſince that time one ſet of 


Officers had ſerved in the two Pariſhes, the Election 
* of whom had been always made in a joint Veſtry. In 
* the year 1759, the ſexton's ſalary was ſettled at 20. 
per Annum, which was paid jointly by both Pariſhes. 


The overſeers of St. Vedaſt, had paid the Sexton 


* laſt choſen the entire ſum : and brought this Action 
6 to recover a Moiety. 


«The 


Assvnrsrr for Money had and received. 
« The Defence of the Pariſh of St, Michael Ie Quern 
te was, that the laſt Election was not a joint one: that 


they claimed a Right of chooſing a ſeparate Sexton: 
and had given Notice to St. Vedaſt. | 


« The Court determined, that be the Merits of the 
Election as they might, this Action would not lie. 
“For that Money, laid out and expended, could not be 


« thus charged on a party againſt expreſs op: to 
te the contrary. ' 


« But it will lie on Money laid out and 8 in 
« performance of an Act which 1 was under moral 
«* Obligation to perform; if another perſon does it 
© without my requeſt, and I after promiſe to pay. But 
« of this more hereafter , when we ſpeak of the __— 
6 2 for work and labour done. 


On Action of Aſſump/it, the ſecond Co was for 
« Money laid out and expended, A Note was given in 
Evidence in theſe Words: This is to certify, that it is 
« my requeſt that you pay to Mr. D. on account of 
« Maſter H. (an Infant, Grandſon of the Defendant), 
« for the Workmens uſe, the Sum of 157. as Witneſs 
% my hand S. H.— Held chat the Note ſupports the 
« Declaration. 


T1711 E IV. 


3. MONEY HAD and RECEIVED. 


L. N. P. 147. 


Harris v. 
Huntchback. 


1 Burr. Mansf, f 


373. 


We now come to the moſt equitable and exten- | 


« five of this Species of Action: every one of which 
« is founded in Equity, and directed by. the Rules of 


m n Juſtice. 
c Let 


\ 


| 
I 
| 

| 

| 

| 
RW: 
| 


j 
4 
| 


1. N. P. 133+ 
8 v. 


Comp. $66, 568. 
. N. P. ut ſup. 


1 N. P. 133, 
Falk. 27. 

Mic. 2A. 
Javob v. Allen, 


Im happy to 
find that there 
js great Autho- 
pity for this 


10 


4 Raym, 742+ 


ubt. 


4 Burr, 
Manef. 1986. 


Where it will not lie. 


« Let us, firſt, therefore, ſee againſt ken an 
60 Action for money bad and received will not lie. 


. | Ii WR 2. 
Againſt whom it till not lie. 


lt will not lie againſt a Receiver or Collector ta 
„recover an over- payment; for where a Man receives 
Money for another, under Pretence of Right, and 
ee pays it over, the Law will not ſuffer the Right of 


the Principal, while he retains, any Colour of Right, 


* to be tried in this Action againſt the Receiver; whe- 

* ther ſuch Receiver be a public or a private Agent: 

e otherwiſe if the Receiver have had Notice not to 

pay over, and yet pays it over, notwithſtanding,” ' 
— 


« But it will lie for Money paid in purſuance of | 
an evidently you Authority, 


% 4. took out Adminiſtration to B. and 1 


« J. $. his Attorney, who received Money, and paid 
eit to the Adminiſtrator : afterwards a Will appearing 


the Executor brought an indebitatus aſſumpſit againſt 


« the Attorney; and it was holden by Trevor, Chief 
ec Juſtice, at Guildhall, that the Authority being void 
ce jt was a Receipt of ſo much Money for the Uſe of 
te the Plaintiff on an implied Contract, for which in- 
te debitatus aſſumpſit well lies. 


Fe Yer perhaps it may be chought, that if the At- 
ce torney Was not privy to the exiſtence of the Will 
« afterwards diſcovered, and had no notice from the 
« Plaintiff touching the Payment over, that the Party 
« who ought to have been ſued was he who took out 
« Adminiſtration; the Principal, not the Agent. 


Where it will not lie. 


353. 


It will not lie for Money paid for the releaſe of 9 Lindes and 


6 Cattle diſtrained, as damage feaſant: becauſe it gives 
« no notice to the Defendant, whether the Merits or 


45 my G. 111. 
Cowp. 414-9. 


« the Form will be brought in queſtion; and if the 


« Merits, it is uncertain what juſtification the Plaintiff 


« will ſet up: whereas in Treſpaſs or Replevin, the 


„Right claimed for the Cattle to be on the ſpot where 
te taken mult ſpecially appear on the Recard. 


Nor (for like Reaſons) is it a proper Action to try 
« a Warranty. 


Et will not lie where a Contract is open: for there 
the Right is not to the whole Money, but to the 
« Damages ; and then he muſt ſtate the ſpecial Con- 
tract. | 


© It will not lie where a Perſon has paid Money, 
«* which in Conſcience he ought to pay, though, by 


« availing himſelf of an advantage from a general 6. 
Bize v. Dickaſon, ; 


« proviſion of Law, he might have avoided payment; 


as in the Caſe of a bond fide Debt, which is barted - 


by the Statute of Limitations, or a Debt contracted 
<« during Infancy, "ww in Juſtice he ſhould diſ- 
charge. 


« Still leſs does it lie for Money which a Man has 
& has paid for an illegal and unjuſtifiable Confidera- 
«tion: as Money to bribe a Sheriff's Officer to accept 
Bail; or where the Keeper of a Lottery Office has 
paid Money to the inſured, in conſequence of 
“Tickets inſured, contrary to the Statute. | 


But it will lie to recover the Premium on "ſuch 
“ Inſurances. 


0 | 


A 


Power v. Wells, 


Cowp. 818, 9. 


Towers v. 
Barrat. 

Hil. 26 G. III. 
T. R. 133-6. 


Farmer v. Arun- 
del. C. B. Tr. 
12 G. III. 

Bl. R. 824, 5 


T. R. 286. 
| of 


Smith v. 
Stoteſbury. 
2 Bl. 204. 


Browning v. 


'* Morris. 


E. 18 G. III. 
7903. 


18 and 
olightly. 


2 Bl. 1073-- 3 
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Cowp. 116. 


Teſſons v. 
Brooke, 793 Fs 


T. R. 399. 


— 


Clarke v. Shee 
and Johnſon. 
Cowp. 197 
00. 


Particular Caſes io which it is applicable. 


« Nor where the demand, though in ſtrictneſs legal, 
ce jg hard and unconſcionable, and the Plaintiff might 


have had a remedy more ſuited to the ſtrictneſs of 


* his Caſe; for this Action is analogous to a Bill in 
% Equity. 
Ait will not lie for the Nomince of a perpetual Cu- 


ce racy till he is in poſſeſſion : and he is not in poſſeſſion 
„ without licence from the Biſhop. 


_ © Otherwiſe of a Donative, 


| 1 ar. 3. : 
Caſes of a Particular Nature wbere it is the proper 
| Remedy. 


It is now time to conſider Caſes of a ſec . 
« tyre, in which it will lie. 


* It will lie for Notes or Money againſt a third per- 
te ſon. into whoſe hands they are come mala fide, pro- 
% vided their identity can be aſcertained, | 


e The Facts e the e reſerved were che fol- 


<« lowing : 

« David Weed, Clerk to hy Plaintiff, a Dower, 
ce and receiving Money from the Plaintiff*s Cuſtomers, 
« and alſo negotiable Notes for the Plaintiff's Uſe, in 
<« the ordinary courſe of buſineſs, paid ſeveral ſums 


« with the sab Money and Notes, at different rimes, 


« ro the Defendants, upon the chances of coming up 
« of Tickets, in the State Lottery of 1772, con- 


** trary to the Act of the ſaid year. 

« The Plaintiff and the ſureties of Wood gave 
e him a releaſe. 

The Queſtion was, whether Vood was an admiſ- 


* ſible Witneſs. 


« 2, If 


Caſes continued. 


« 2, If admiſſible, whether on this: Caſe the Plain- 
« tiff is entitled to recover in this Action? 
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« ft was decided, that Wood was an admiſſible Evi- | 


4 * dence. 


c That this being a liberal Action, if the Defen- 


c dant cannot in conſcience retain what is the ſubjeRt 


« of ir, the Action will lie. 


« That it is not a Caſe of equal criminality; where 
e the rule* would prevail in favour of the Defen- 
ce dant. The Plaintiff does not ſtand in the Place of 
< his Clerk: the money was all along the Maſter's, 


and the Property continuing unchanged, the Plain- 
ws riff is well entitled to recover. 


« On a Conviftion of a Churchwarden for Neglect of 
« Duty, the Overſeers levied the Penalty, but bad not 
s Paid it over, or applied it to the Uſe of the Pariſh, 


e The Conviction being quaſhed, an Action for 
x Money bad and received was brought againſt the Over- 
« ſeers to recover the Penalty. It was objected that 
« the taking was tortious, and therefore Trover or 7. reſ- 
« poſs ſhould have been brought. 


* The Court was of opinion, that the Plaintiff might 


So 1 Burr, 452. 
and Golightly ve 

Reynolds, 
C. L. 38. 


Feltham v. 


Terry. | 
E. 13 G. III. 


C. L. 207, &c. 
and Cowp. 416. 


419 S8. C. cited. 


ee well waive the Tort, and that this Mode of Action 


« was in favour of the Defendant. The Plaintiff could 


e recover nothing but what was conſcientiouſly due; 


« the Defendant loſt no defence which he could make 
« bona fide. 


In pari delicto potior eſt * e en 


Aa 2 x: «© In 
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L. N. P. 133. 
- Salk. 28. 
Hofer v. Wallis. 
Hil. 6 A. Z. R. 


Land, and received the Rent, would be ſufficient to 


Farther Nuſtration of the Nature and Extent of this 
| Add ion. 


1 In Aſſumpfit for Money bad and received to the Uſe 
* of the Plaintiff, proof that the Defendant was a 
* married Man, and that pretending to be ſingle, he 
* had married the Plaintiff, and made a Leaſe of her 


* maintain the Action; for, though the Defendant not 
© having a Right to receive, the Tenants were not dil- 


* charged by his Receipt, yet the Recovery in this 
ec * AQtion would diſcharge them, 


It will he where Money has been extorted. 
„Thus, on Action for Money bad and received, the 


1 Facts on the reſerved Caſe were, that about three 


« years before the Action the Plaintiff pawned plate to 
© the Defendant for 20/7. and at the three years end 


s came to redeem. it, and the Defendant inſiſted to have 


« 101, for the intereſt of it, and the Plaintiff tendered 


him 47. knowing 41. to be more than legal Intereſt : 


« the Plaintiff, however, at length, not being able other- 


* viſe to obtain his Goods, paid the 10 l. and brought 


- « this Action to recover the Exceſs e * In- 


«© tereſt. 


« The Court thought this a payment by compulſion : 
- « for that the Plaintiff might have ſuch neceſſity. for 
&« his Goods that Trover would not anſwer: and the 


« Plaintiff accordingly had Judgment, which was 


& ordered to be entered nunc pro 4unc, the Defendant 
< dying during the Argument. 


+ The implied Limits of the principle in the Roman . | 


quis ſciens indebitum dedit, hac mente ut poſiea repeteret, repetere non 


pete D. XH. 6. 50. are therefore, tro; ex mala fide, 


80 


Other ſeleft Caſes illuſtrative of this Subject. 


de 80 where the Nurſe of the Plaintiffs inteſtate 
ee went off with the Money he had about him; a 
* Caſe within a nice ſhade of difference from ſtealing. 


B. owes Money to A. and pays it to C. as Attorney 
* of A. whereas in reality C. had no Authority from 
« A. B. is liable till to A. for the Money, and his 
© Remedy is againſt C. by this Action. 
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Thomas and 


M. 26 G. III. 


ce But the whole Doctrine of this ſpecies of Aſſumpſit E. 33 C. Il. 


et has no where been more clearly elucidated than in 


« the Caſe of Moses and MacreRLan : with which, . 


ce therefore, I ſhall cloſe this Title on the Action for 
e for Money had and received, The Caſe was this. 


Par. 4. 
The leading Caſe, Moſes and Macferlan, 


2 Burr. Mansf. - 


1006-. -12, 


| & The Plaintiff in this Adion, Moſes, had indorſed 


eto the Defendant in the ſaid Action, Macferlan, four 
ce ſeveral promiſſory Notes made to Moſes himſelf by one 
% Chapman Jacob, for 30 ſhillings each, for value re- 


<« ceived, bearing date 7th Nov. 1758; and this was 


ce done in order to enable the Defendant, Macferlan, to 
cc recover the Money in his own Name againſt Cbap- 
tc man Jacob ; but previous to the indorſing of theſe 
Notes by Moſes, he was aſſured by Macferlan they 


ce ſhould be of no prejudice to him; and there was an | 


« AGREEMENT ſigned by Macferlan, whereby he en- 
e gaged expreſsly, that Moses ſhould not be liable to the 
© payment of the Money, or any part of it; and that be 
„ ſhould not be prejudiced, or put to any Cofts, or any way 
© (yffer by reaſon of ſuch bis Indorſement. 


« Notwithſtanding this expreſs Condition and 
e AGREEMENT, the Defendant in this Action ſued 


* Moſes in the Court of Conſcience upon each of the 
four Notes, as Indorſer. 


Aag Men, 


* / 
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Moſes and Macferlan continued. 
&« Moſes, by his ſolicitor, tendered the before-men- 
<« tioned Indemnity to the Court upon the firſt of the 
« ſaid Cauſes, and offered to give Evidence of it, and 


« of the Agreement, by way of Defence: this the Court 
« of Conſcience rejeFed; and refuſed to receive Evi- 


* dence in proof of the Agreement, thinking they 


© had no power to judge of it: and gave Judgement 
« againſt Moſes, on the Footing merely of his In- 
ce dorſement. | 


This Decree was actually pronounced in only one 
« of the four Cauſes : but the Agent of Moſes paid 
ee the Money into Court upon all the four Notes, and 


e it was taken out of Court by Macferlan, by order of 


ce the Commiſſioners. 


„The whole Matter, as ſtated, thus appearing in 
« Evidence before Lord MANSTZIELD, at Guildball, 
ce there was no Doubt but that on the Merits the Plain- 
<« tiff was entitled to the Money; and accordingly a 


Verdict was there found for , Moſes, for 61. (the 


© whole ſum paid into the Court of Conſcience) ſub- 
« je& to the opinion of the Cour T of Kine's Bencn 
on the following Queſtion : 


* Whether the Money could be recovered in TH1s 
« Fox of Action, or whether it muſt be recovered by 


an Aion brought upon the SPECIAL AGREEMENT 
cc only ? 


6 Ip delivering the Opinion of the Court, Lord 
« ManSFIELD ſtated theſe Reſolutions. 


ce He 


The Or ix ro f Lord MansFIZLD, 


He laid aſide the Objection intimated at the Bar, 
ei though not included in the Grounds on which the 


« Caſe was reſerved, as if the Deciſion of the Court 


“of Conſcience had bound this Queſtion, 


That this was not a Caſe of again agitating a 


_ © Queſtion once decided. by a competent Juriſdiction : 


e this Queſtion had never been decided by the Court 


« of Conſcience ; the Ground of this Action is con- 


« ſiſtent with their JUDGEMENT : it diſputes not the 


« Deciſion of the Commiſſioners on the Indorſement : 


e it proceeds upon a point not included in their ſen- 


- © tence. 


ef the Commiſſioners had been wrong in waiving 
6 Cognizance of this collateral Matter, it is ſufficient 
ce that they did waive it: but they appear to have 
e done right in ſo refuſing : as otherwiſe, on Defence 
e apainſt a promiſſory Note for thirty ſhillings, they 
© might go into Agreements and Tranſactions of a 


te great Value, and thus by their Judgement indire&ly 
«* conclude a Balance of a large Account. 


« The Plaintiff comes therefore before the Court on 
&« a Queſtion entirely open; the Ground of this Action 
« being, not that the Judgment is wrong (which never 
& could be brought over again in any ſhape) but that 
&« for a Reaſon of which the Plaintiff in this Action 
« could not avail himſelf againſt that Judgement, the 
.* Defendant ought not in Juſtice to EE the Money. 


« Money may be recovered by a right and legal 
Judgment: and yet the Iniquity of - keeping the 
Aa'4 Money 
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-« ſpecial circumſtances of his Caſe on the Trial, and 


/ 


That Money: recovered by a legal Judgement may be liable to 
be refunded by, this Aion. 


Money may be manifeſt upon Grounds which could 
not be a Defence to that J udgement. 


« As ſuppoſe the Indorſee of a promiſſory Note, 
<« having received the Money from the Drawer, recovers 


e the ſame Money from the Indorſer who knew Cn 
« of the payment. 


e Suppoſe a Man recovers upon a Policy for a 
« Ship preſumed to be laſt, which afterwards comes 
&* home; or upon the Life of a Man preſumed to be 
« dead, who afterwards appears; or upon a Repreſen- 


tc tation deemed to be fair, which comes out afterwards 
* to be groſsly fraudulent. 


« The very Mode of ſtating the Queſtion for the 
ce Opinion of the Court, admits that the Judgement is 


„ no Obſtacle to the Application of the Plaintiff, 


« Moſes; for that, were it indeed affected, would be fo 


© alike by an Aion u vox the Agreement itſelf, or upon 


te the preſent one derived from the Equity of the Plain- 
« tiff's Caſe, ariſing out of the Agreement. 


That it remained therefore only, within the Terms 
ec of the Queſtion ſaved at N prius, whether the Plain- 


ec tiff might elect to ſue by this Form of Action for the 


* Money only, or muſt be turned round to bring an 
« Action upon the Agreement. 


« That the Action, as brought for Money had and 
cc received, was equally beneficial to the Plaintiff, 
« whom it allowed to declare generally, and prove the 


to 


That it was competent to recover the Mney inſtead of 
| ſuing on the Agreement. > 


& to the Defendant, who can be liable no farther than 
« for the Money he has received, and to that has every 
« equitable Defence on the general Iſſue: ſecure at 
% the ſame time againſt farther litigation z as Judge- 
ment upon this favourable Action would be a Bar to 
« the Plaintiff's proceeding on the Agreement, though 
upon that he might have recovered more. 


« That it is not only thus on Principles of Reaſon 
ce and of public Utility, but thus by many Precedents: 
« by one particularly, which was very ſolemnly con- 
te ſidered, when Sir PETER KING was Chief Juſtice 
« of the Common PL EAS: that was an Agreement in 
e Writing to transfer five ſhares in the Welch Copper 
« Mines, when the Books ſhould be opened : the 
“Books were opened : the party who had made the 
“ Agreement refuſed to transfer, whereupon the Ac- 
e tion was brought for the Conſideration Money paid. 
«© The objection then was, that this Action, for Money 
ce bad and received, to the Plaimiff's Uſe, would not 
«lie; but that an Action ſhould have been brought 
© for Non-performance of the Contract. This was over- 
te ruled by the Chief Juſtice, who notwithſtanding left 
it to the Jury, whether they would not make the 
« Price of the ſaid Stock, as it flood when it ſhould 


ce have been delivered, the Meaſure of the Damages: 
ce which they accordingly did. 


& And a Caſe being made for the Opinion of the 
« Court of Common Pleas, the Action was reſolved to 
have been well brovght, and that the Recovery was 

te rig; 


So of Trover, 
ſor the like 
Rea.on. 


1 R. 153. 


J. 151, 15 


% 1. Iv. 13. 


The Liberality of this Action. 


I will lie for Money paid by Miſtake, Impofition, or Ex- 
tortion : but not for Money juſtly paid; or for more than 
bas been paid unjuſtly. 


© right; being not for the whole Money paid, but for 


© the Damages, in not transferring the ſtock at that 


time, which was a Loſs to the Plaintiff, and an Ad- 


« vantage to the Defendant; who was a Receiver of the 
« Difference to the Plaintiff*s Uſe. | 


That the Damages recovered in that Caſe ſhew 
the Liberality of this Action: for though the De- 
& fendant received conſiderably more, yet the Dir- 
cc EREN OE Monty only was retained againſt Con- 
* ſcience: and the Plaintiff, therefore, ex æquo et bono, 
* ought to recover no more: agreeably to the Rule of 
ce the Roman: Law — Quod Condictio indebiti non datur 
* ultra quam Mupletior eſt factus qui accepit. 


ce And the Court there ſaid, that the extending of 


* thele Actions depends upon the Notion of Fraud: 


« whence it is at the Election of the ſufferer either to 
cc diſaffirm the Contract ab initio, by reaſon of the 


Fraud, and bring an Action for Money had and 


cc received, to recover a payment for which he has no 
Con ſideration; or to * the Contract, and bring an 
« Action for the Non- performance of it. 


„That this equitable Action being very beneficial 
© ought much to be encouraged, as it lies for nothing 
« which in Honcur and Honeſty has been rightly paid: 
*« ſo that even on an aſurious Contract the Principal and 
legal Intereſt ſhall not be refunded in this Action; 
„e and as it will lie for Money paid by Miſtake, by Im- 
ce pgſition, under Oppreſſion, Extortion, or other undu 


„Advantage. > 


ur next is Goods ſold and delivered at a Price 
© certain, | | 
. © This 


—_ 


Is qui non debitum accepit, cond. itia Actio: nam perinde 
ab eo qui per errorem ſolvit re ei condici poteſt, f apparet eum 
obligatur: daturque agenti con- dare oportere, ac /i mutuum acce- 
tra eum propter repetitionem . ect. 1 

1 


ö 


Goops ſold and delivered. |; 


Tits x WE 
4. Goods ſold and delivered at a certain Sum, 


e This is not greatly different from the Action of 
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it Debt, except in that circumſtance of its being clear 


« of the Wager of Law. | 


« We will firſt on this ſubje& conſider Contracts, 
« which may be the ſource of this Action, when made 
« by a Wife, an Infant, a Factor, or other Agent. 


Par. 2. 
Coxrxacr by the WIr E. 


4 Generally,“ the Wife cannot by Contract bind the 


Huſband : for the Huſband is the ſuperior and go- 


verning power; and the Law hath entruſted him with 
the Conduct of the whole Family: and therefore the 


Wife's Acts in bargaining are wholly void: and if 


found by ſpecial Verdict, are not ſufficient to bind 
the Huſband. | 


But the Act of the Wife contracting is preſumptive 
Evidence to perſuade the Jury of the Contract of the 
Huſband : for if the Huſband permits another to con- 
tract for him, it is his own Contract: and this, “ as 
« will, be ſeen, furniſhes a Ground of Action on the 
© implied Agency even in this Caſe of a ſtranger : 
* much more in this neareſt of Relations: therefore” 
where the Wife, cohabiting with the Huſband, takes 
up Goods in his Name, this prima facie K 
| | EG on- 


ſtituit, id quoque mandare vide- 
tur ut ſolvat creditori, neque po- 


Si metu coactus aut dolo induc- 
tus, aut errore lapſus Titio pro- 


miſiſti, iniquum eſt te condem- 
narĩ; ideoque tibi datur exceptio 


metus causa, aut doli mali; aut 


in factum compoſita, ad impug- 
nandum actionem. 

Si quis indebitum ignorans ſol- 
vit per hanc Actionem condicere 
poteſt. nam hoc natura 


æquum eſt, aeminem alterius dam- 


no fieri locupletiorem. 

Si procurator tuus indebitum 
ſolverit et tu ratum non habeas 
poſſe repeti Laleo ſcripſit: quod 
fi debitum fuiflet non poſſe re- 


, Peti, Cel/us; quoniam cum quis 


procuratorem rerum ſuarum con- 


ſtea expectandum fit ut ratum 
habeat. 

Judex ſi male abſolvit et abſo- 
lutus ſua ſponte ſolverit, repe- 
tere non poteſt. 

Hæc Condictio ex bono et æguo 
introducta, quod alterins apud al- 
terum SINE CAUSA deprebenditur, 
revocare conſue vit. 

Actione Condictionis EA_ SOLA 
quantitas repetitur que indebita 
foluta eff. 

Multo facilius quantitatis in- 
debitæ interpoſità ſcriptura con- 
dictio competit. 


» D, XII. 6. I, | 
14. 


Hy 23. 
66. 


C. IV. Yo 


Ibid. & 3. 


Fs 


364 


* D'Alembert 
and Rouſſeau , 


LTAR® 


Evidence affecting the Huſband. 


Contract of the Huſband : for it is to be preſumed 
that the Huſband will truſt fo near a Relation to act 


for him, 


But if at the time of the Contract, the Wife were 
abſented from the Huſband, this is ſo far from being 
the Contract of the Huſband, that it is rather the con- 
trary : for it cannot be preſumed that an Huſband 
ſhovld truſt a Wife eloped as his Agent to act for 
hica: ſo that her contracting in his Name is no Evi. 
dence to charge him. | ; 

The uſual Employment of the Wife cohabiting 
with the Huſband is good Evidence : but this is no 


_ concluſive Evidence: for poſſibly ſhe might have been 


always employed with ready Money: ſo that it is ſtill a 
ſtronger Evidence, if the Huſband has paid the Debts 
of the Wife where ſhe has been entruſted. 

Again, that the Things were neceſſary for the Huſ. 
band and Wife and the Family is good Evidence of a 


Contract to bind the Huſband : for though the Things 


are of Neceſlity, yet poſſibly that Neceſſity might be 
otherwiſe provided for: and they muſt be neceſſary not 


only for his Degree but to his Eſtate alſo, to make the 


Evidence nearer to concluſive, 
Again, 


. 


CPI 


„ 


Of this faditious Neceſſity— philoſophic Limits) Su arsPEARE, 
de la bienſeance ®#—as ſome of the with the Energy of his flyle, ſen- 
beſt French Writers term it (adopt- timent, and expreſſion of Cha. 
ing the popular Language, but re- rafter — 


— 


frraining the Application within 


O! reaſon not the need! our baſeſt beggars 
Are in the pooreſt thing ſuperfluous 2 
Allow not Nature more than Nature needs, 
Man's Life is cheap as Leaſts ; thou art a lady 
If only to go warm were gorgeous, 
' by, Nature needs net what thou gorgeous wear'ſt ; 
Which ſcarcely keeps thee warm, 


In his ſufferings he acquires an abſolute Wants of others, in 
exacter ſenſe of mere real Neceſ- minds occupied with their own 
ſity, and of the inattention which imaginary ones. 
Wealth and Power create to the 


Peer 


a X**&® wo 4<©© UN 


TY OF @CTY Wo XI 1 


Inplied Contra# for the Huſband farther conſidered. 


Again, it is good Evidence to prove the Contract of 
the Huſband, that the Things bought by the Wife came 


to the. Uſe of the Huſband: and his Family : and yer 


this is not abſolutely concluſive ; for though prima 
« facie it preſumes Notice,“ he poſſibly © may be able 
e prove” that he had no Notice that they were auger 
« 0n Credit, otherwiſe he would not have uſed them; 

« and he may ſhew this by ſhewing a ſpecial warning 
« not to give Credit: for” if the Huſband forbid any 


perſon to truſt his Wife, and be do truſt her, this is 


« concluſive” Evidence that the Huſband never de- 
ſigned; © or could by him, after ſuch Notice, be un- 
% derſtood, to aſſentꝰ to contract with him by means of 
his Wife; and therefore he cannot charge the Huſband 
on any ſuch Contract, 

If the Huſband be abſent from the Family, and 


Goods are bought by the Wife, this is good Evidence 


to prove to the Jury, that the Wife did contract in the 


place of her Huſband'; but this is nor abſolutely con- 


cluſive; for poſſibly he left ready Money, or made 
ſome other Proviſion for his Family. 

But in this, and every. ſimilar inſtance,” there is a 
great Difference between Evidence offered to the Jury, 


and Evidence offered to the Court on a ſpecial Verdict; 


* and the Contract in this Caſe is a Fact to be found by 
« the Jury from the Evidence before them: for it is a 
© Matter en Pais, of which they are the proper and 
* ſole dae. Thus“ if they find that the Wife con- 

_ trated 


| 
— 


— 


Poor naked Wretches, whereforer you are, 
That bide the pelting of this pitileſs ftorm, 
How ſhall your 7 25 heads and unfed fides, 

Tour loop'd and windaw'd raggedueſs defend you 1: 
From ſeaſons ſuch as theſe. Oh, I bave ta en C 16 
Too little care of this ! Take Phyfic, Pomp; 8 
Expoſe thyſelf to feel what Wretches feel, 

That thou may ſi ſhake the Juper flux to them, 
And foew the Heavens more juſt. 


Actus neceſſarii pro legitimis habentur ; modo juſta ſit Neceſlitas 


! 


Fac Ts, (not Evidence of Fall,) to be found by the Jury, 
trated for Neceſſaries in the Abſence of her Huſband, 


this is good Evidence to perſuade the Jury that the Huſ- 


band did contract, and that his Will was concurring 


and went along with her in this Tranſaction: but if this 
be found and offered to the Court, the Court cannot 


judge it is the Contract of the Huſband, 


For the Jury are the only Judges of the Fact, and 
they are to make the Deductions and Concluſions as to 
the Truth of the Fat from the Evidence before them, 
But the Court cannet make any DeduQtions or Con- 
cluſions as to the Truth of the Fact, (or, in other 
4 Words, the Concluſion of Fact, as between the parties 


involved in the Evidence“) unleſs they flow neceſ- 


ſarily and demonſtratively from the Evidence which the 
Jury have ſtated: for they are not Judges of probable or 
improbable, but of lawful and not lawful, If therefore 
the Jury do only lay before the Court ſuch 60 Evidence" 


as would induce a Man to believe that the Contract of 


the Wife was confirmed of the Huſband they cannot 
adjudge it to be ſo: © for the Jury, by not finding this, 
ce have impliedly negatived it; and © the Court” not 
being Judge of the Probability of Fact, but of the 
Law only, if the Jury do not lay before them the in- 
fallible ſigns of a Contract, the Judges, who are to in- 
tend nothing, cannot adjudge it to be a Contract. 


« And this leading Principle ſhould be kept in 


Mind wherever a ſpecial Finding on an Iſſue before 


the Jury is to take place: it applies, upon Analogy 
« # Reaſon, to Orders of S2/lion, 


Il, 


Caszs where the Huſband or Wife become ſeparate. 
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« Tf, during the cobabitation, a Wife contracts Comm. I. 442, 


« Debts for Neceſſaries which the Huſband hath neg- 
« ]efted to provide, he is obliged to pay for them. 


« If, a Man put his Wife out of Doors, this amounts 
« to a general Credit for Neceſſaries; and a perſon 


who has ſupplied her with theſe, notwithſtanding a 
« Warning not to truſt her while ſhe lived with the 


_ «& Huſband, ſhall recover againſc the Huſband: 


3. 
L. C. W. 66, 7. | 
; Salk, 118, 119, 


L. N. P. 135. 
Longworth and 
Hachmorc, 

Ex. 10 W. III. 


« If a married Woman lives oſtenſibly as a Femme _ 


« ſole, ſhe ſhall not be permitted to take credit in that 
character, and defeat the remedy by n ber- 
5 * a married Woman. 25 


« Where ills Huſband had abjured the Realm, aide 
« the privilege of ſanctuary, to avoid ſuffering death 
ec as a Felon, the Wife was liable to be ſued as a 
&« Femme ſole. TRANSPORTATION hath been held to 
« render her ſuable in like manner. 


« And where there was a ſeparate maintenance, and 


Comm. IV. 332. 


te the Huſband reſident in Ireland, the Wife was held 


6 ſuable as if ſole. 


« Where there is a ſeparate maintenance, and the 
te Huſband lives in England, a Caſe in the Common 


&* Pleas was determined on the ground of its being ta- 
« ken' to be neceſſary that the Name to the Huſband 
* ſhould be joined for conformity. A later Caſe, how- 
ci eyer, ſeems to diſallow this Neceſſity. 


« And in a preceding Caſe it was ruled that merely 
© to aver Elopement would not warrant a ſuit againſt 
« the Wife ſingly : for that Elopement had not the 

| : « fame 


Sparrow v. Ca- 
ruthers. 

2 Bl. R. 1197, 8. 
Ringſtead v. 
Laneſborough. 
Hil. 23 G. III. 
Lean v. Schutz. 
Bl. R. 1195. 


Barwell v. 
Brooks. 

Hil. 24 G. III. 

B. R. 

Hatchett v. 


S. Baddeley. 
Bl. R. 1079, 


and Pickering. 


Mic. 20. 


G. III. Bl. R. 


1325. 


Goods ſold and delivered to an Infant. 


* ſame legal ſenſe which modern Converſation ſeems 
te to annex to it; and implied no more than that ſhe 
* had abſented herſelf without his concurrence, 


Par. 3. 
Goods ſold and delivered to an Infant, 


5 Though an Infant may bind himſelf for Nece/- 
te ſaries, yet a Contract for things otherwiſe allowable 
e under that Deſcription is not ſuable againſt an In- 
e fant living with the Parent, who is preſumed to pro- 
« yide his Child with ſufficient Neceſſaries: and if he 
does not, it is the Parent ſhould be ſued,” 

Upon Non aſſump/it the Defendant may give Infancy 
in Evidence in Diſcharge of the Promiſe; but if a Man 
were at Iſſue upon Non eft Faftum, Infancy cannot be 
given in Evidence: but muſt (“ as already has been 
« declared”) be pleaded. For where the Iſſue relates 
to a ſolemn Contract, which Contract had a * pre- 
* ſumptive” Obligation at the time of making, that 
is a full Proof of the Iſſue; for © the” ſolemn Con- 
tract © carrying its own® Force, the Court ought to ſee 
that it is legally diſſolved: but where there is a Con- 
tract in Iſſue that © hath” not ſuch preſumption in its 


e favour,. being” not executed with © legal” ſolemnity, 


there a man may give in Evidence, on the general Iſſue, 
that it had no Obligation by reaſon of Tofancy. Far 
where there are not Solemnities of Contract exhibited 
to the Court, it is not neceſſary that the Court ſhould 


ſee the Diſcharge of that Contract: and therefore if the 


Plaintiff, on the Iſſue, proves himſelf an Infant, it 


amounts to the Proof that he could not aſſume, and 
therefore no Aﬀumphi 


91 And 


Contrafls of an Infant generally not void, but voidable. 

« And generally under this head it is proper to obſerve, 
* that the“ Contracts of © an" Infant are not void, 
but voidable, at his Election, when to his Prejudice: 
« and on this Principle where“ an Infant brought an Ac- 
tion for ſix Pounds, for which the Defendant became in- 
debted by a Contract to cut his Graſs, and carry it 
away, paying him fix Pounds, it “ was held” no Ob- 
jection to ſay that the Plaintiff is an Infant, and fo 


could give no ſuch permiſſion; “ for the Infant“ was 
entitled to an Action for cutting of his Graſs, ** as it 


te ſhall not lie in the Mouth of the contracting Party to 


* ſay that the Act of the Infant was good to entitle 
et him to the Graſs, and yet not of force to ſubject 
te him to payment for it:“ and therefore here is a 
good Conſideration, if the Infant will mater 27 his 
en.” 


« And on the like Principle that Cri by an 
« cc Infant are good when clearly for the eſſential Benefit 
te of the Infant, and that it is expedient parties ſhould 
cc be encouraged thus to contract with one by the Cer- 
ec tainty of ſuch Contracts being legally eſtabliſhed as 
| tt are fairly within this Deſcription, the Validity of his 
« Engagement for Neceſſaries under the Limitation 
« already ſtated depends; ſuch are meat, cloathing, 


* a, 
* 


"Wa requiſite inſtruction, and the Fogg for theſe 


| « ſhall bind the Infant. 


cc Reins Acts alſo he is empowered to do for the benefit C e 


4 of the Community: and this is not improper to be - is; 


« here noticed, as it illuſtrates the reaſons of the Law 
« concerning the Contracts and other Tranſactions of 
« an Enfant. Therefore it has been held that an Infant 


B b « ſhall 
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J Iaſt. 156. 


Vin. Abr. 
Guardian. 
Q pl- 2. 


2 Eq. C. Abr. 
Tsfant. B. pl. 2. 
Vis. abr, Cal 
lation, A. pl. 10. 
Watſon's Cler- 
yman's Law. 

1740. p. 140. 

3 Atk. 710. 


Singular Power of an Infant to prevent an Avoidance. 


_ * ſhall preſent to an Advowſon, leſt an Avoidance 


« ſhould be incurred, and this one ſhould have pre- 
5 ſumed to mean the Guardian jure Infantis: but a 
* ſtrange Method has been preferred of executing 


<« this Truſt in behalf of the public; for in the ex- 
te cellent Notes on the Firſt Inſtitute of Coke, it is re- 


© marked, that in another Work he extends this Doc- 


© trine ſo far as to ſay that the infant ſhall preſent, 


= Right of the Infant in general, but add, that if the 


« whatever his Age may be. But that ſome ſuppoſe 
te the Guardian to have the Right of preſenting in the 
Name of the Infant; while others, again, admit the 


© Infant. be of ſuch tender years as not to have any 
. « diſcretion, then the Guardian ſhould preſent for him: 
* but that however the Law now ſeems fully ſettled in 


« the Extent of Lord Coke's opinion by a determina- 
6 tion of Lord Chancellor Kix o, in a Cauſe before 
* whom an Advowſon had been conveyed to Truſtes, 


on Trufl, to preſent ſuch perſon as the Grantor, his 


* VEIN 


« heirs or aſſigns ſhould by deed appoint : and on the 


principle that an Infant of any Age may appoint, 
* his Lordſhip confirmed an appointment by an infant 


& heir, though it appeared that the Child was net 4 
64 year old, and that the Guardian guided the Child's 


pen in making his mark and putting his ſeal: yet 


the learned Annotator well obſerves, that although 


&« this Deciſion may remove all doubts about the : legal 


e Right of an Infant of the moſt tender years to pre- 


60 ſent, it remains to be ſcen whether circumſtances 
« would not induce a Ceur! of Equity to controul the 


. « exerciſe, where a preſentation is obtained from an 
5 Infant without the concurrence of the Guardian. 


bes 2 . 


On Aſſumpſit for Goods fold what Evidence ſhall bind or 371 
' excuſe an Infant. 1 

« This, one may add, would be an Interpoſition 

« which could hardly fail of taking place: and indeed, 

n can it be ſuppoſed that the ſignature hut now ſtated 

« was regarded other than as an auk ward and burleſque 

. Mode, by which the Guardian did, in che Name of 

« the Infant, an Act neceſſary to be done, and which - 

« the Infant was eee incompetent to WW, ne 

« form? N Lin eld e Ein L 


« Aſumpfit for Goods ſold: the, Defendant. pleadhd 1. 851 A 5 


& Non-age : the Plaintiff replied, they were for b, 4 


« the Infant's, neceſſary livelihood,” and Proviſion for LED 
ei the Maintenance of bis Family: the Defendant re: 
« joined, that he kept a Mercer's ſhop at Shrewſbury; DI: 
<.and bought thoſe Wares to ſell again, and traverſed 
* that he bought them for Neceſſaries: and Demurrer 
« thereupon. | 

„And by the Cape This baning for the Maitte- 
* tenance of his Trade, though he gain theteby his 
« living, ſhall not bind him: for an Infant ſhall not 
* be bound by his Bargain for any thing but for his 
Neceſſity; vi. Diet and Apparel, and n 
« Learning. * 

« But Mr. * Clarke, where the Dae ts 
© ſuch an Action before him gave his Non-age in Evi- 
« dence, directed the Jury to give à Verdict for the 
« Plaintiff; it appearing he had been ſet up in the 
Farm, and bought the ſheep of the Plaintiff in the 
<« way of farming; and ſaid, he thought the Law 1 
<« ought not to put it in the Power of Infants to impoſe Nn 
upon the reſt of the World. And the Scorch Law Str 5 


ts 


1 


N . 
 #* With regard to the moral and not every aubere 4 eqbiall ly re- 
religious Iuſtruction of Infants, garded: that the Inftrufion be 
and others of the poorer Claſs, the perfefly ſimple, free, untircum- 
Example of Mr. Raik ss, of ſcribed to any dect or Eftablifhment : 
GLOUCESTER, has extended far: that manu wel Jaan be encouraged 
tauo Object, however, | efſential to to go, pari paſſu, with intellectual 
the Perfeion wer the Plan, have ' Improvement. 


B ba 44 ee 4 16 


3'Y 


TY r 8 At 
iar ANT, where and why liable. 


is agreeahle to this Determination. However, in 
«* the Caſe of N uu anu Champion, at Guildhall, 
« zz, Chief Juſtice, would not ſuffer the Plaintiff 
re 60 recover for Tobacco ſent to the Defendant, who 
« ſet up a "Mop in the Country, he appearing to be an 
6 * Infant * for the Law will not ſuffer hin to trade, 


SS, VC». 


bay A ca opybold bie 1 upon he "EM 
3 he was an Infant of ſix Vears of Age: a 
« Fine was aſſeſſed; and on his coming of Age, he 
% is admitted to the Eſtate. Aſumpſit was brought 


& for this Fine: änd, opbn a Caſe reſtrved, the Queſ- | 


e tion was, whether Aſumpfit would lie for the Fine, 
„which the Jury found to be a reaſonable one. The 
« Court. held clealy the Action lay. And per Yar ES, 
„Julie, if A ſumgſte had been brought ageinſt the 
t. Infant during bis Minority, it would have lain. Debt, 


te in this Caſe, may not lie agalnſt an Infanr, becauſe 


* Age. 


4 EAT OED 


1 he cannot wage his Law; but if an Iofanr take a 
8 Leale for Years, and hold, he may be charged | in 
40 Debt for that Rent. If an Infant be. bound, for Ne- 
« ceſſaries, he is for an old Fi ine, which is. _neceflary to 


«entitle him to receive the Rents and Profits of his 


«Eſtate, thereout to provide Neceſlaries. But in this 
e Caſe it is clear beyond all Daubt: as he has con- 
« firmed the Contract by his E. feht fince he came 


- * 
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* - * 
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— — — — 


* 


* The Natur: 72 an Exemption been. 1 the fatement of a n 
en account 0 Infancy,” or from the "fo frequently. requ/ſite to be oH 
"Lapfe ef Time, is juſtly and vi- in common Life bas not faled-uf 
goroufly repreſented by a celebrated that Attention. aubich may bontri- 
Aube: and it is pleaſing to ob- bite to diffuſe the knowledge, 2 

awaken 


* 
1 


< 


rare Oe Mn a, WM 


* Lord Bacon, in his Maxim to illuſtrate his 
«eighteenth Rule, that Proximity of Relation is egui- 
cc valent to a perſonal Intereſt, ſays, that if one under 
« Ape contract for the nurſing of his lauful Child, the 
Contract is good, and ſhall not be avoided by In- 
* fancy. ' tot rrb HOY 45 8 
. We 


* 


2 


n i 


— — 


— 


awaken the remembrance, of it in can ſignify nothing: for words 
the Maſs of the Community. It without meaning or intention have 
deſerwes to be here repeated, and no force or effet in Fuftice ; much 
- with pleaſure I tranſcribe it, leſs words taken contrary te the 
| meaning and intention. whe apply 
At the Right of Property de- this diſtindt ion to the examples ju , 
pends upon ih 2 of 1 Land, now propoſed : in We pai Pak . 
it ſeems to follow that a man has a men againſt demands from which Ch. 4» © 
right to keep and take every thing it is not probable they ſhould have N 
aobich the Law will allow him to preſerved the Foileace of their 
keep and tale, which in many diſcharge, the Law }reſeribes 'a 
Caſes will authorize the moſt fla- limited time to certain "ſpecies of 
gitious chicanery. F a Creditor private ſecurities, beyond which it 
upon a ſimple Contract neglet#s to will not enforce them, or lend its 
demand his Debt for fix Tears, the afſifiance to the recovery of the 
. Debtor may refuſe to pay it. Would Debt. F a nas be ignorant or 
it be right therefore to do ſo, where dubious of the juſtice of the Jemand 
he is conſcious of the Juſtice of the made upon him, be may conſcien- 
Debt? If a perſon who is under tioufly plead this limitation: be- 
twenty-one Years of Age, con- cauſe he — the rule of Law 
tra a Bargain (other than fir to the purpoſe for which it was 
neceſſaries) be may avoid it by intended. But when be ref uſes 
pleading his minority : but would to pay a debt, of the reality” of 
this be à fair plea where the bar - which he is conſcious, be cannot, 
gain was originally juſt ? The as before, plead the intention of 
 diftindtion to be taken in ſuch the flatute an the ſupreme Autho- 
Caſes is ibis: with the Law, we rity of Law. | 
acknowledge, reſides the diſpoſal of Again, topreſerve Youth from the 
property; ſo long, therefore, as we practices and impęſitions to which : 
#eep within the defign and intention ' their inexperience expoſes them, the HV 
of 4 Law, that Law will j aſiſ Law compels the pajment of no 
, as well in ford conſcientiæ as Debts incurred within a certain 
in foro humano. 'But'wwbes we Age, nor the performance of any 
convert to one purpoſe a rule or ex- engagements, except for ſuch ntceſ- 
eee, of Law, which is intended ſaries as are ſuited to their condi- 


fo another pur oe, then we plead 


ft © „„ „ 


in our 7 kalle not the intention ſon, therefore, perceive that he has 


1. a, plead a . 75 boiuft'y avail bimſolf of the 


* \ £ "7 3 


2 8 


Zouch ex Dim. 


Iur An r, where and why liable. 
«We may add the Contract of an Infant to main- 
tain his illegitimate Child is alike good: and would 
have been ſo even prior to the ſtatutes for taking 


* order t e the maintenance of baſtard Chil. 
< dren. if 


e So Neceſſaries for an Infant's Wiſc are Neceſſaries 
* for him: but if provided only in order for the Mar- 
* riage, he is not chargeable though ſhe uſe them after. 


But though Goods not neceſſaries be delivered to 


an Infant, if after full Age he ratiſy the Contract 
© by a Promiſe to pay, he is bound. | 


Let where an Infant has given ſecurity, «hich by 
« Law is null, it has been held that his Ratification, 
ce when of Age, could not have any effect: for that 
the Contract, otherwiſe voidable only, was ſo extin- 


* guiſhed by giving the Bond, that nothing remained 
eto raiſe a | Confideration for the Promiſe. 


To an Action for Goods ſold and delivered the 
<« Defendant pleads Infancy : now the Plaintiff may 
e allege, that after the Defendant attained bis Age of 
* /2yenty-one, be ratified and confirmed the ſeveral Pro- 
. «© miſes and Undertakings in the Declaration ſet forth: 

« and then if the Defendant rejoin that he did not, the 
“e Plaintiff, has only to prove a Promiſe, and the De- 
* fendant muſt prove he was under Age at the time of 
. * makipg ſuch Promiſe, 


cc On che Principles concerning 90 incapacity, 


dens, 2 Bl. 575, ©* with relation to the Acts of Infants, much curious 


_ * Learning is to be ſeen in the Caſe. cited in the 
ws AN 


_ 


66 Where 


7 apy of bis non-age to defeat - Fare oe to a Caſe in which it is 
the cixcumvention; bit if be not allowed by intention of Law, 
ſoelter him/e!f under this privilege, and in which conſequently it does 


to avoid a fair obligation, or an not in natural Juſtice exiſt, 
equitable Contra, he extends the 


Fallor, the Nature and Limits ef the Liability accruing 
from the Contrafts of fuch. 


Par. 4. 
4 FACcrO R. 


« Where a Factor beyond ſea buys or ſells Goods 
« for the Perſon to whom he is Factor, an Action will 
<« lie againſt him in his own Name; for the Credit 
ce will be preſumed to be given to him in the firſt 
« Caſe, and in the laſt the Promiſe will be preſumed 
e to he made to him, and the rather, as it is ſo much 
* for the Benefit of Trade. 


„ However, a F aQtor's ſale does, by the general 
% Rule of Law, create a Contract between the Owner 


* and the Buyer: and therefore if a Factor fell for 
payment at a future Day, if the Owner give Notice 


' * to the Buyer to pay him, and not the Factor, the 


* Buyer would not be juſtified in afterwards paying to 
« the Factor. 


e Yet under ſome particular circumſtances this Rule 
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L N. p. 130. 
Gonſalez v. 
Sladen. Tr. 1A. 
Guildh. 

Salk. M. 2. 


« would not take place. As where the Factor ſells the 


* Goods at his own Riſque, being to anſwer to the 
« Owner for the Price, though it be never paid: for 


jn ſuch Caſe be is the Debtor to the Owner, and not 


« the Buyer. 


„ Where a Factor is authorized to ſell in his own 
te Name, though he is not anſwerable for the Money, 
te if not paid, yet he has a Right to receive the Money, 
« and to hold it in diſcharge of Money due from his 
1 e to him. 


He who buys goods of a Factor has not a * 
« under ſuch circumſtances, to with- hold payment to 
« the Factor, on the ground that the principal is in- 
by n to the Buyer in the ſame or a larger ſum. - 


1 « A fer- 


Driakwater v. 
Goodwin. E. 
15 G. III. 


Cowp. 256. 
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Keb. 439 · 


1. N. P. 127,8. 


May and King. 
Ca. K. B. 537. 


« Suit, that the Plaintiff's Proof muſt tally with ſome 
HRS | « of 


| Servant, or other Agent,— Account ſtated. 
Par. 5. | 


SzRvanT, or other Agent. 
« A ſervant may be conſidered as an Agent or 


: « Faftor for his Maſter, and circumſtances will prove 


<« with greater or leſs ſtrength that he is ſo. | 

If the ſervant has been uſually employed in mak - 
« ing ſimilar Contracts, the Credit given to him is 
te juſtly deemed to be given to the Maſter. | 

« The Nature of the Employment in which the 
& Servant is retained, compared with that of the Ar. 
« ticle for which he is repreſented to have treated as 
* by Commiſſion from his Maſter, is to be regarded as 
„ inducing a probability, or otherwiſe material to 4 
« the Diſcretion of the Jury. 

« It is“ good Evidence againſt a Father that Phyſic 
was delivered to his Daughter on his Requeſt. 


| TITILI IV. 
5. A Sum certain for Work and Labour. 


= This has much Affinity to the Indebitatus aſſumpfit 
4 firſt mentioned. It will lie for Wages aſcertained. 


Tir wi 
6. On Account ſtated. 


« The 3 on Account ated vill not lie againſt 
« an Infant. 


This Action comes in the place of the ancient | 


te and more ſpecial Action of Account, in which the 

Judgement was that the Defendant a, * 

< then the Court aſſigned Auditors. | 
© Though theſe Actions of general Aﬀungfe are 


«eminently liberal in their Form and in their Effect, 


« yet they have this in common with other Modes of 


Quantum meruit.—Goods ſold on @ quantum valebat. 


« of the Counts of his Declaration. And therefore if, 
«in an Action for Work and Labour, and Money 
ce Jent, the Evidence were that there had been mutual 
« Dealings between the parties, and that they had 
te come to an Account, and that the Defendant, upon 
« the Balance, was indebted to the Plaintiff (ex. gr. 5 J.) 
„and had promiſed to pay, the Plaintiff ought to be 
t nonſuited, unleſs there were likewiſe a Count upon 
« an inſimul computaſſet. i 

4e Till lately it was a received Notion, chat in a 
« Count upon in/imul computdſſet, the Plaintiff was 
855 obliged to prove the exact ſum laid. But this Idea 
ce is now exploded ; and the Plaintiff may recover part 
tt of the ſum laid on this Count, — Ip a Policy of 
&« Inſurance, or any other. 
In Aſumpſit upon an Account flated, Proof that 
« the Defendant and the Plaintiff's Wife reckoned that 
ce the Defendant had horrowed at one time 40s. at 
© another time 40 s. and another time 47, and that 
Ts * this came to 8 J. is 1 e 


Tir 
7. Goods ſold on a quantum valebat. 


te When Goods are ſold at a certain agreed price, the 
© Remedy is by Action of Debt, or by the more uſual 


ce and ſafer Action indebitatus aſſumpſit. But Goods 


s may be ſold, and many are daily, without any Agree- 
* ment, for a certain Price: and then the Law, from 
« the Nature of the Tranſaction, implies a Promiſe to 
<« pay what they are reaſonably worth: of which. the 
< ordinary Price of Goods of like Quality is Eve. 
« dence. 

« And as to the ſale which 1 — 
Delivery of the Goods is Evidence of the ſale on the 
Quantum meruit: becauſe they ſhall be ſuppoſed to be 
delivered on the Bargain, and with Expectation of the 
Price of them. 

| 3 . Aſſumpſit 


1 


- 
* A 
5 p 8 
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Thompſon v. 
Spencer, B. R. 
E. 8 G. III. 


V. ſupra. 


1 Show: 218. 


Comm. III. 
C. 95 p · 161. 
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„ Ca pe hoy Rebe 
| 5 ＋ L E vn. | 
8. att: fer Wark and Labour Jone on a Quantum 
meruit. 


* Of much affinity to the preceding is this 455 
% ſumpfit, which, for Induſtry and Skill employed on 
* my Account, aſſigns an adequate Conſideration, 


. and preſumes me to have engaged to pay it. 


And even a fortious ſervice may acquire a Right to 


this Conſideration, as otherwiſe the injurious Party 


50 
g 


29 June, 1776. 
Rogers alias 


Rigges againſt 
Jones, 


Snany on 
SLAVERY. 


Append. 79. 


* would profit by his own Wrong. On this Principle 
«* a curious and important Deciſion took place before 


„ Sir GxoRGE Hay. 


The Caſe was this :—George ia alias . 
<« Negro, aged about nineteen, had been a ſervant to 
« ſeveral Gentlemen in England; and in the ſummer of 
« 1766, being then out of place, became acquainted 
« with John Latter and Jobn Seffins, who contracted 
« with Aribur Jones for the ſale of him: an Aſſign- 
ce ment was accordingly drawn and ſigned by Fobn 
« Latter, by which Rogers was transferred to Meſſrs, 
« Maſon and Jones, as a wits for the ſum of twelve 
« Guineas. 

In Auguſt, 1766, ſome time after the ſale, Rogers, 
cc under ſome falſe Pretences, was carried on beard the 
« Britannia, then lying at Deprford, of which Maſon 
<« and Jones were Owners, and was there againſt his 
e Will forcibly detained. 


« When the ſhip ſer ſail, he was ſo far enlarged as 


« to be ſuffered to go on deck, and not being entered 


* on the ſhip's Books as Mariner, nor having any 
© particular office or wages aſſigned, he was ſet to 


&© work about the ſhip's Duty in general, till he was 


ce appointed as Aſſiſtant to the Cook: in this employ- 


et ment he ſerved ſometimes as Aſſiſtant, and ſometimes 
Sas principal Cook, during the whole Voyage. The 


cc * ſhip 


Coſe continued. 


ec hip ſailed to the Coaſt of Africa in the SL Avx 
« TRADE, and from thence to Porto Rico, where he 
was offered to ſale by the Captain of the Britannia 
« ag a prime ſlave: but having found an opportunity 


« of making known his ſtory to the Spaniſh Merchants, 


« they refuſed to purchaſe him. He returned there- 
« fore with the ſhip, in which he till acted in his 
« former capacity of Aſſiſtant Cook; and upon their 
4 Arrival in the Port of London, in May, 1768, when 
« the other Mariners were paid and diſcharged, he was 
_« ſtill detained on board againſt his Will. 


At length he made his eſcape, and by the aſſiſtance 


« and advice of Friends, applied to Mr. Faulkner, a 
© Proctor of Doctors Commons, to be enabled to 
recover a recompence for his loſs of time and la- 
% bour, Mr, Faulkner accordingly wrote to Arthur 
«© Jones for that purpoſe : a Meeting was appointed; in 
&« conſequence of which Jones, Seffins, and another, 
“ ſeized Rogers, forced him into a Coach, and carried 
e him away, removing him to another ſhip, and there 
« chaining him to the main-maſt till he was releaſed 
by the Authority of the Court of Admiralty. 


In the beginning of 1774, Mr. Torriano was re- 
* tained to commence an Action againſt Artbur Jones, 


« as one of the Owners, for the purpoſe of recovering 
< the uſual Wages, or other recompence. 


“The Cauſe was brought to a hearing on the day 
< ſpecified in the Margin, when the Facts being proved 
* as ſtated, the principal Queſtion was, How far the 


29 June, 1776. 


e Plea of SLAVE RV, ſet up by the Defendant, could be g 


admitted in bar of the demand of Wages 2 
| | In 


380 Decree of Value ef. Service to a Nx ORO Slave forced 
er out of England, 


«Tn behalf of the Negro, it was urged that this 
« kind of flayery never, by the Law of England, had 
_ «exiſtence in this Country. They cited the Caſe of 
<* Knowles and Somerſet before Lord Manst12 LD, in 
„ which the Negro was, diſcharged, who had been 
4 brought up in obedience to the Writ of Habeas Cor- 
cc pus, the Cauſe of his Detention on the return being 
A ſtated, which was a delivery of the ſaid Negro by 
'Nargr.$t. Tr. © order of his Maſter, Charles Stewart, to the ſaid 
_— « Captain, on board the veſſel called the Anne and 
« Mary, then lying in the river Thames, at London, in 
« the pariſh of St. Mary le Bow, in the Ward of 
tt Cheap, to be ſafely kept; carried, and conveyed 
© to Jamaica, there to be ſold as the flave and property 

* of the ſaid Charles Stewart. 
Prerogative „They alſo cited the Caſe of Cay and Crichyon, in 


=o hr May, « which an exception to an Inventory was taken on 
Sharp, ut ſupra, ( 


nr ene of a Negro being omitted; where the Judge, 
Dr. Hay, diſallowed this exception, for that a Negro 

had been adjudged by the competent Juriſdiction not 
© to be the ſubject of Property in England: and there- 


* fore. ordered the Article, charging defectiveneſs for © 


< the omiſſioh of the Negro, to be ruck out of the 
« exceptive Allegation. 


In the principal ( Caſe the Decree was ſubſtantially 
© as follows: 


9 


66 There are, ſaid the Jaw two principal points 
in this Caſe. 


- 4: aft: C as ſtated in 


* the ſummary Petition, as to intitle the Plaintiff to 
ce the ee e 


« He 


. { 


Reofons. 

17 He obſerved that the ſervice was proved L the 
10 fulleſt Evidence: but that no Wages having been 
6 ſtipulated, he could not be allowed a ſpecific ſum as 
« for Wacss aſcertained by Agreement: but that if 
the Plea of Slavery would not interdict a Compen- 
« ſation, he would be intitled to a recomperice in quan- 
© zum meruit. And that, with reſpe& to the ſecond 
© point, whether the Plaintiff, being a SLAVE, could 
« be legally intitled to any reward for mo 1 be 5 
25 thus expreſſed himſelf: ies r 


| cc That the e FAC and Fg lates 
<« was certainly very common in ExcLanp- before the 
_« Caſe of SoueRsET in the Court of Kino's'Bzxcn, 
«3792; but, however it might have been the Law 


* of the Royal Exchange, he hoped it never was zbe 
Lau of the Land. 


of That x Ta Opinions of Lord Hazpwicke and 
« of Lord TaLBOr, when Attorney and Solicitor 
425 « General, had been quoted in ſupport of this prac- 
« tice, and had been formerly conſidered as giving too 
much countenance. to it; though ſeeming originally 
te to have only applied to the Pg whether any 
* difference was EF by Baptiſm. 


. FOO? But that by a late Determination _ one of the 
.« ableſt Judges who ever preſided in this Kingdom, 
ee thefe Opinions have been held to be miſtaken and 
e unſdund; and there can be no farther doubt that 
the claim of - ſlavery is not maintainable by the 
= * Laws. of Euer an. 


e That 


that op 


Counſellor cannot bring an Afion for bis Fees. 
e That the Law, of courſe, was the ſame before 
inion as ſince z and conſequently refers to all 
te ſales of this Nature, which are every one illegal; 
and that therefore the pretended Sale, in the preſent 
« Caſe, in 1766, was an' abſolute Nullicy, and when 
the Allegation, ſtating the Sale, was admitted, on 
* behalf of the Owners, had Rogers appeared under 
« proteſt, upon this point of Law, his Exception would 
« have been received in bar of the Plea. 
That the Owners ſeemed to have acted under a 
„ miſtaken Notion of Right: but the Claim of Si. A- 


C YERY being clearly againſt the Law of this Coun- 


Comm. III. 28. 
Davis Pref. 
O. A. S. 415. 


try, and it appearing that Rogers had always acted 
< in ſome uſeful Capacity during the whole time of 
<« his having been on board, he was intitled to a Qua n- 
« TUM” MERVIT for his ſervice z and this; on the cir- 


* cumſtances, he fixed at 15 ſhillings per . and 
< condemned the Owners in Colts, 55 


Par. 2 
No Addion for a Counſellor to recover „ bis Fees. 
But a Counſellor cannot have this, or any other 


Action, to obtain a pecuniary Conſideration for his 


* Advice; the Law of England concurring in this 
<« point with the Delicacy of the Roman Law, in not 


< permitting a Price to be affixed to the performance 


of this honourable Duty, in which ſo many and 


 « arduous Queſtions muſt ariſe, where the ſpontaneous 


as BER 


Ay the Exertions of the 8 
ſylvanian Society, and of other 
public Bodies in the AMERICAN 


..STATES ; by the Progreſs. of the 


London ana Mancheſter Societies ; 
by the view in which this ſuljject 


appears to be now contemplated in 


Francs ; and by the wifible ge- 


neral Tendency 10wards f 49 prey 


Manners ; there is reajon to hope 
that the Non-importation of Nx- 


- GRO SLAVES from AFRICA _ 


be accompliſhed ſoon, and the Ne- | 


groes at preſent under Slavery to 
States, profeſſing Chriſtianity and 
enjoying the Benefits of ſuperior in- 
tellectual Cultivation, betome gra- 
dually free Servants under volun- 
tary Contract to the permanent Be- 
nefit of the Planters, and to the Re- 
covery of the Honour, in this in- 
ftance ſo long obſcured, of public 
Humanity and national Juſtice. 


* acknows- 


i 


|. General Obſervations concerning Aſſumpſit. 4 
« acknowledgement of the Client can alone be the 
adequate, alone the ſatisfactory reward. 


P ar. 3. 
. Delivery in Lo Ww. 
di The following Caſe illuſtrates a point of ſome 
« importance, which will ſoon require to be more di- 
« ſtinctly inveſtigated. | 


On Afumpfit for Work and Labour done, and Ma- 
« terials provided in repairing the Defendant's ſbip. 


The ſhip being damaged was obliged to put b 
« back, and was to have gone out of the Dock on ' 


% Sunday. The Dock was the Shipwright's own: but 


«.the Owner had agreed to pay him 51. for the Uſe 


„ * N * 
8 3 1 
* ” * 
/ + 


Menetone Yo 
Alhawes. x 
Mic. 15 G. UI: 


R © * 


159 


te of it. In the mean time, on the day precedent to 


&« that when ſhe was to have failed, only about three 


“Hours work being wanted to complete the Repairs, 


« a Fire broke out in an adjacent Brewhouſe, which 


* communicated to the Dock, and the ſhip was burnt, 
And as the Dock became guoad boc the Owner 
e of the Ship's by the Hire, the Court was of opinion, 
eon all the circumſtances of the Caſe, that the Action 
© was well brought. „„ | 

& In treating of Bailments, ſimilar Conſiderations 
© will be hereafter to be noticed“, 7275 


SECTION Il 
SGxxkRAL OBSERVATIONS concerning ASSUMPSIT. 
Condition performed. 


One brings an Aſump/it for twenty Pounds, and gives 
in Evidence a Promiſe that if two would ſurrender 
their Right, he would pay them twenty Pounds a- 
piece, and that they did ſurrender their Right: this is 
good Evidence to maintain the Declaration: for though 
the Promiſe is laid abſolutely in the Declaration, and 
the Promiſe in Proof is upon Condition; yet when 
that Condition is performed, the Duty becomes ab- 
ſolute, and ſo is a good Proof upon this Declaration. 


Styl. 461. 7 


 * Multa honeſie accipi poſſunt que tamen honeſt peti non 


poſſant. | | | 
Noluerint rem tantam pretis vileſcere, | ES 
. © Formerly 


ts *. 
L. 


Lewis and Wal- 
lace. Hil. 
G. II. K. B. 


Hin v. Chaplin. 


Paſch. 1658. 
B. R. 


a Uſe and Oceupation Of Continuance or 7 
Bn charge of Promiſe. 177 


Par. 2. 


Rent. 
« 8 it was holden that Aſumꝑpſit would lie 


©« for Rent on an N but not on the implied 
6 Promiſe. 


* But now, Fea the Agreement i is not by Deed, 


c the Landlord may bring an Action on the Caſe for 


« Uſe and Occupation, to recover a reaſonable ſatis- 
« faction; and if in Evidence on the Trial of ſuch 
Action, any parol Demiſe or Agreement not by 
« Deed ſhall appear, whereby a certain Rent was re- 
« ſerved, the Plaintiff ſhall not therefore be nonſvited, 


ec hut may make uſe thereof as Evidence of the Quan- 


i zum of the Damages to be recovered. 
In Caſe, for Uſe:and Orcupation of an Houſe by 


25+ * Permiſſion of the Plaintiff, the Defendant pleaded 


ce that the Plaintiff nil habuit in Tenementis : and upon 
% Demurrer, the Court held it not a good Plea for if 


„ the Plaintiff had an equitable Title or no Title at all, 


yet if the Defendant have enjoyed by Permiſſion of 
« the Plaintiff, it is ſufficient: and it is not neceſſary 
« for the Plaintiff to ſay it is his Houſe any more than 


e in Aſſumpſit for Goods ſold to lay they were the 


© Goods of the Plaintiff, 


Par. 3: 


Promiſe diſcharged or 3 
A Promiſe to marry B. within three Months, and 


after there is another Promiſe to matry her within a 


Fortnight: this does not diſcharge the firſt Promiſe: 
but if it had been a Promiſe to marry her within half a 


year, it would have diſcharged the firſt Promiſe; for 


by taking a later Promiſe of longer time, the Parties 


muſt be ſuppoſed to intend a diſcharge of the former, 


otherwiſe the latter Promiſe could E no manner of 


Intent. 


yr There 


CHARACTERISTIC Diftin8ions of Aſumwpſit.? 


Par. 4. 
Difference between ſpecial and implied Aſſumpſit. 


There is this” characteriſtic Difference between an 
Aſſumpfit in Deed and an Aſumpſit in Law: in the A, 


Jumpfit in Deed, where the Contracts are mutual, and 


either ſide declares for Nonperformance, there he muſt 

ſer forth the very Contract, and if he miſtakes in 
Quantities or ſums he fails; becauſe his Injury is in 
the Nonperformance of the very Contract alleged in 
the Declaration, and if he does not ſhew ſuch a Con- 


tract, he does not entitle himſelf to a Recompence of 
the Breach of it. \ | | 
But where he brings his Action for an unf in 


Law, if he ſhews part of the Goods delivered, or part 


of the Money lent, it is good: becauſe on every ſeveral 
Delivery of Goods, or Receipt of Money, the Law 
implies a ſeveral Contract for Reſtitution : and there 
the Giſt of the Injury is, not whether ſuch a particular 
Contract is broken, but whether the Goods were deli- 


vered, or Money paid to the Defendant; and the 
Quantity of the Goods or the ſum is no farther mate» 
rial than to increaſe or leſſen the Damages. 


&* And therefore, where there is a ſpecial Agreement, 
ce by which ſomething is comprized in the Contract 
„ which the Law would not imply of courle from the 
ec general Nature of the Tranſaction and the common 
« Principles of good Faith eſſential to all Contracts“, 
in every © fuch” ¶ſumpſit © this diſtinguiſhing” and 
ſubſtantial part of the Promiſe muſt be laid in the 
Declaration: as if a Man be to deliver Goods accord- 
ing to a ſample, © under ſpecific Terms of private 
ce Contract between the parties, the party who means 
« to inſiſt on this Undertaking” mult lay it ſo in the 


C8 : Decla- 


V. ſupra, 377. 


385 


Dyer, 210. 
Al. 28. 
Styl. 62. 
Cro. Eliz. 292. 
2 Sid. 236. 
Com. Rep. 373 · 


Maidſtone Aſſ. 
1500. 


Variance. 


Declaration : for the Courts of Juſtice muſt go ac- 
cording to the Allegata et Probata; and it is not enough 
that a good Contract ſhould be proved, if it be not 
alleged. And this js founded on that univerſal 
« Logic, which muſt pervade every rational ſyſtem of 
« Juriſprudence; for of this it is a neceſſary Prin- 
e ciple, that you cannot comprehend in the Concluſion 
* more than is contained in the Premiſes, Now the 
« Premiſes are the Pleadings, and the 1ſue taken on 
them; Evidence therefore of Matter not comprized 
e in theſe will not maintain the Iſue : for it goes be- 
« yond the Premiſes on which the legal Concluſion is 
« to be founded,” And © therefore,” if the Contract 
be proved otherwiſe than as alleged, that is not good 
Evidence to maintain the Declaration: for then it 
cannot be ſuppoſed the ſame Contract with the Con- 


tract alleged; and the party therefore muſt fail i in the 
Proof of that ¶ umꝑſit. 


« Thus,” an Aſumpſit for fifteen Quarters of Malt; 
Evidence of fourteen or fifteen Quarters of Malt : 
and the Plaintiff nonſuited, becauſe not the ſame Pro- 
miſe: but an Obligation to deliver twenty Bales of 
Wool or twenty Pounds, — upon Non-payment by the 
Obligor, the Obligee may ſue on either, | 


Par. 5. 
Variance, where fatal or otherwiſe. 


Action on a Promiſe that the Defendant would not 
ſue the Plaintiff; and Evidence © that an Action was 
*z. * commenced and the Defendant promiſed, on certain 
*« confideration,” that he would forbear to ſue him on 
that Action; © Queſtion, whether this ſhall be” al- 
lowed to maintain the Declaration: becauſe the for- 
bearing to fue e the ſuit began; © and the Pro- 


% miſe 


Whire the ſubſtantial Agreement between the Evidence and 
| the Declaration ſupports the Action. 


x miſe not to ſue, as laid in the Declaration, ſeems to 
& relate to an Action impending, and not yet com- 
« menced. However, it appears to be good ; _becauſe 
* an Action having been commenced is a Matter within 
„ the Knowledge of the party ſued on this Promiſe, 
« being his own Act, and therefore no ſurprize on him 
e pby the manner of declaring on the Promiſe: and the 
material Point is the ſame; that he who ſues on the 
* breach of this engage ment ſhould be free from legal 
FF Moleſtation on the Matter. | 


If a Man aſſumes to pay ſo much money for Hops, if 
delivered well packed, picked, dried, and bagged, this 


is good Evidence on a general ¶ſumpſit: becauſe ſo 


they ought to be whether © ſpecially** contracted for 
Or not, for the party ought ro make them merchant- 
able Goods, and ſee them well delivered without any 
ſpecial Proviſion in the Contract, though there were no 
more than a general Sale of the Commodity; © and the 
ce undertaking ſpecially to do what he was under a ge- 


e neral antecedent Obligation of doing, makes no Va- 


« rjation as to the Right of ſuing on the general Implied 


© Contract. 


Rut where the Contract turns on a ſpecific Agree- 
&© ment between the Parties, there it muſt be ſtrictly 
der laid and proved accordingly. 


L. N. P. 145» 


Ce 2 | G« Thus 


At Salop, 1744- 


D. of Rutland 


STRICTN Es of the. Proof of a 8 1 a ſpecial 


Thus if an Agreement be to deliver 8 
able Corn, Proof of an Agreement to deliver good 


* Corn of the ſecond ſort is not good, 


80 where the Agreement declared upon was to ſell 
ce the Plaintiff all his merchandizable ſkins, and the 
« Agreement produced by the Plaintiff, and ſigned by 
„the Defendant, was ſo, yet the Agreement of the 
« ſame Date, entered in the Defendant's Book, being to 
« ſell all his merchandizable Calves _ the Plaintiff 
« was nohſuited. 


5 But ſome Caſes where, in reality, there may be 
« deemed no Variance, ſeem to have been decided 
« rather on temporary than ſettled Principles, and 
© have been therefore juſtly diſcriminated from Autho- 
* rities on which to rely as Precedents. | b 


« Such were theſe in relation to South Sea Con- 
tracts. | | 


« The Plainiff declared upon a Promiſe to pay fo 


per * much Money upon the Plaintiff*s transferring ſo 


e much South Sea Stock: at the Trial, the Note pro- 
e duced appeared to be to pay on a Transfer to the 
« Defendant or his Order: yet this was holden to be 
« 4 Variance, and the Plaintiff nonſuited. 


« The Contract declared on was, to deliver ſtock 
« the 22d of Auguſt: the Contract in Evidence on the 
| 60 Trial, 


VARIANCE. 


4c tract for opening, It was notorious that the Books 


« vere to open on the 22d, and the Broker ſwore he 


ce took the 22d of Auguſt and opening to be convertible 


« Terms. However, this was then taken to be a fatal 
* Yariance, 


* In an Action upon a ſpecial Agreement to buy all 


e the Tallow which the Defendant ſhould _ to diſ- 
« poſe of, at 4s. per ſtone. 


The Agreement roi Was, that the Plaintiff 
A ſhould give 44. per ſtone, and if he gave any other 


* perſon more, he was to give the ſame to the De- 
t fendant. 


« Eyre, Baron, before whom this was tried, held 
« this a Variance from the Declaration, and nonſuited 


te the Plaintiff, and upon Cauſe ſhewn, the Nonſuit 
% was confirmed, 


Though the Promiſe alleged be proved, yet if it 
te appear to be made on a different Conſideration than 
12 mentioned in the Plaintiff's Declaration, it is not 
« ſufficient: or if it was made on the Conſideration 
« alleged and ſomething elſe beſide. 


e Where in an Aſump/it two Conſiderations are al- 


e leged, the one good and ſufficient, the other idle 
ce and vain, if that which. is good be proved, it ſuf- 
« ficeth.“ | 


ce 3 8 In 


* 


« Trial, by entry in the Broker's Books, was a Con- | 


Str. 74. 


Churchill v. 
Wilkins. T. R. 
Mic. 27 G. III. 


Cro, El. 79 


Cro. Ja, 127. 
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Godb. 1 54. 


VARIANCE. 


In an Aſumpſit the Plaintiff declares, that the De- 
fendant, in Conſideration of Marriage, aſſumed ta 
do ſuch a Thing: upon Now afſumpfit the Plaintiff 
proves a Promile, in Conſideration of Marriage, to 
do three ſeveral Things: of which two were performed, 


and the third left undone, for which he brought this 


Action. | 


To this the Objection was taken that the Contract 
proved was ſubſtantially different from the Contract 
alleged, for to do three ſeveral things, and to do one 
thing, are not the ſame, but ſubſtantially different; 
and the Fxception was allowed, and the difference 
taken, between a verbal Contract and a Deed : for if 
the Contract had been by Deed, the Plaintiff might 


have declared for Non performance of one only: be- 


cauſe it appears by the Prefert, that the Contract al- 


leged, and the Contract proved, are exactly the ſame; 


and therefore a Complaint for the Non - performance of 


one only will be well enough; but on a verbal Con- 
tract, you muſt prove the individual Contract you ſet 


forth in your Declaration : for if a Latitude were al. 
lowed that Contracts might be taken to be the ſame 


that ſubſtantially differ, no man by the Allegation 
could prepare any Defence; for © in” the great Va- 


riety of Tranſactions that are among Mankind, ſeveral 
Contracts might have a reſernblance one to another; 
and * therefore” men ought to be put to prove the 
ſame individual Contract. | 
« But 


6 


16 C 


« P 


ce fe 
«« E 
bs 
« t 


18 


VARIANCE. 


ce But in an Action of Aſumpſit againſt a common 
Carrier for not ſafely carrying the Goods of the 
« Plaintiffs Conſignors, which he undertook to carry 
« for a certain hire and reward, to be paid by the 


« Plaintiffs, it was proved that the Confignee had agreed | 


« with the Plaintiffs to pay the Carriage, and it was 


c therefore urged that the Evidence did not maintain 
© the Declaration, The Judge who tried the Cauſe 


e being of that opinion, the Plaintiff was nonſuited, 
& On a Motion for a new Trial, the Judge candidly took 
t notice, that on conſidering the Queſtion, he found he 
& had miſtaken the point of Law: for that the (private) 
* Agreement between the Vendor and the Vendee 
te could not prejudice the (public) Right and Obliga- 
tc tion between the Carrier and the Vendor, the latter 
e being in Law liable to the former for the hire, 


1 


T3737 kid Me 
ConSIDERATION, 


— moe voluntary Contract will not raiſe a Con- 
et fideration ſufficient to maintain an Aſſumpſit : but if 
* ſuch Courteſy were moved by requeſt of the Plain- 
«riff, that gives an Aſſumpſit : and therefore, if the 
* Plaintiff declare, that whereas the Defendant had 
« differences with ſuch a Perſon, who threatened him 
« with an Action, and the Defendant requeſted him to 
* endeayour a Compromiſe, whereby a ”_ Under- 


r 


Res inter pe acta cher nocere ¶ vel præter Jus er . vue 


von debet. 
Abus privati Juri publico non intercedunt, 


De 4 25 ſtanding 


391 
Moore and 
others v. Wilſon. 


659 T. R. 
B. 27 C. III. 


Hob. 115. 
Cro. J. 18. 


Salk. 22, 


Where Confideration reſults from a Requeſt, &c.— Con- 
fideration executed and executory, 


&« ſtanding might be reſtored, and the expences of the 
« T,aw avoided ; thereupon the Plaintiff did do his 
& endeavour, in riding, &e. for the furtherance of the 
« ſaid Deſite of the Defendant, who, in confideration of 
te the premiſes, did promiſe to pay the Plaintiff 10 /. 
te it will be ſufficient, though the Plaintiff prove no 
« riding, if he prove any other efieEtual endeavour 
& according to the Requeſt : and if the Conſideration 
« were future, namely, that on a promiſe of 10 /. 


& from the Defendant, the Plaintiff would endeavour, 


* (in which caſe the Plaintiff muſt lay his endeavour 
« ſperially,) and the Defendant would not deny the 


„ Promiſe but the Endeavour; he muſt traverſe the 


Endeavour in the general, and not the Riding in 
* the ſpecial. 


« And this leads to a Diſtinction between Promiſes 
« ypon a Conſideration executed and eXECUtory, | 


Par. 2. 
ConsIDERATION executed and executory. 


In Caſe of a Conſideration executed, the Defen- 
« Jant cannot traverſe the Conſideration by itſelf ; be- 
* cauſe it is incorporated with the Promiſe, and if it 


« were not then acted, it is nadum pattum. But if it 


ebe executory, the Plaintiff cannot bring his Action 
* till the Conſideration performed : and if in Truth 
« the Promiſe were made, and the Conſideration not 
60 performed, the Defendant muſt traverſe the Per- 
<« formance, and not the Promiſe, becauſe they a are 
&« diſtinct 1 in Fact. 


c Where 


Confideration executed and executory— Leading Caſe, ex- 
plaining the Nature of a Condition in Law. 
„Where the Action is brought upon mutual Pro- 
<« miſes, it is neceſſary to ſhew that they were both 
« made at the ſame time, or elſe it will be nudum Pac- 


« zum: and though the Promiſes be mutual, yet it 
ce one Thing be in Conſideration of another, a per- 


„ formance is neceſſary to be averied, unleſs a certain 
« day be appointed for it. 


Par. 2. 
Leapinc Cask, explaining the Nature of a Cox bi- 
 T1oN in Lau. 


On Aſumpfit the Plaintiff declared, that the 27th of 


vol June, 1712, at Hoddeſden, the. Plaintiff bought of the 


Defendant, and the Defendant bargained and fold to 


the Plaintiff one hundred Quarters of as good Barley as 


one Villiam Ford's was: to be delivered to the Plain- 
tiff at Hoddeſden, between Harveſt and Candlemas in 
the ſame Year, where the Plaintiff ſhould appoint, 


Hob, 38. 


Peeram v. Pal- 
mere 


after the Rate of ſixteen ſhillings per Quarter, to be 


paid by the Plaintiff to the Defendant ; whereof the 
Plaintiff paid to the Defendant two ſhillings and ſix- 
pence in hand, and agreed to pay the Reſidue at the 
times of the Delivery, according to the Quantity uf 
the ſame at every time of Delivery, and according to 
the Rate aforeſaid : that the Defendant, after the ſaid 
Bargain, in Conſideration of the Premiſes, aſſumed 
that he would deliver to the Plaintiff the faid Barley 
ſo bargained and ſold, according to the Bargain. 


On Non aſſumpfit the Jury fond four Pounds 
Damages, ſubje& to the Determination of the Lord 


Chief Juſtice Parker, on a Caſe agreed between 'the 


Parties, which in ſubſtance is this ; 


The 


Points Hated. 


The Defendant, on Saturday, the laſt of Fanuary, 
\ (Candlemas Day being the Monday following) in the 
| Year 1712, and not before, delivered to the Plain- 


tiff's Uſe, at Mr. Plumer's ' Malt-houſe at Hoddeſden, 
(where. the Plaintiff appointed the Barley to be deli. 
vered) a Quantity of Barley; which was ſent for 
twenty Quarters, but when the ſame was meaſured by 
Ford's buſhel, it was found to be but nineteen Quar- 
ters and an half according to that meaſure. 


That the Plaintiff, at the time, paid to the Defen- 
dant's ſervant, who brought the Barley, ten Pounds, and 
no more; for although he had the Money, not only 


which the ſaid twenty Quarters of Barley, bur likewiſe 
the one hundred Quarters came to, according to the 


"ſame Agreement, ready by him in his Houſe; yet, be- 
cauſe the Barley did not hold out in meaſure, he paid 
only ten Pounds, and did not pay the other fix Pounds 
at that time, but afterwards paid it to the Defendant 
before the Action brought. 


That the Price of Barley, between the time of the 
Contract and the Delivery of the ſaid twenty Quar- 
ters, roſe about—&c. 


« And” if, upon theſe Facts proved, the Plaintiff, 
upon this Declaration, hath good Cauſe of Action, 
or not, was referred to Determination, 


In conſidering of this Matter, two Queſtions & were®? 
ſtated. 


 Finsr, whether the Plaintiff has a Right to the 
Refdue of the one hundred Quarters of Barley, have 


Rol zs and DisTINCTIONS. 
ing not paid the full Price for the nineteen Quarters and 
' balf within the time erer but only 7 TEN Pounds 
towards K ? 


St oon, wine the Defendant can take any ad- 


vantage of this nme, upen — Iſue of Now 
ASSUMPSIT? | 


And it was argued :— 


As to the fr/t Point, whether the Plaintiff has 4 


Right to the Reſidue of the one hundred Quarters of 
Barley, having nor paid the full Price for the nineteen 


Quarters and a half within the time PR, but 


only ten Pounds towards it. 


That“ here are to be laid down two or thiee Rules, 


which have been © applied” in adjudging ſeveral 


« Queſtions of” Law in the Books: and then this Caſe ' 


compared with thoſe Rules. 


« That” the firſt Rule is, where there are ſeveral . 


Promiſes mutually executory and independent of each 
other, that there the Promiſes are Conſiderations each 
of the other, and the Plaintiff may bring his Action 
for Breach of the Defendant's Promiſe, even though 

his Counterpromiſe be alike broken: becauſe in ſuch 
| Caſe the Counterpromiſe, and the Remedy upon it, 6 


the Conſideration of the Defendant's Agreement, and 


not the Plaintiff”s performance of his Promiſe : ac- 


. | cording 
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Hob. 88, 106. 
Roll, Rep. 235, 


336. 


Hob. 41. 
Ov. $4+ : 


Rull Es and DisTINCTI1ONS: 


cording to Juftinian's Rule in the Civil Law, that © þ; * 
e who bath an Action for the Recovery of 4 Thing is 
* deemed virtually to have the Thing itſelf; and upon 
this reaſon, concerning mutual Promiſes, there are ſe- 
veral Caſes reſolved in the Books. 


« That” the ſecond Rule laid down in the Books 


| touching theſe mutual Promiſes is, 


That where there are any Words „ uſed” in any 
Promiſe, Covenant, or Agreement, that do not import 
a Condition, they are never conſtrued to be conditional, 
« unleſs” elſe the party would be without all manner 
of Remedy without ſuch Conſtruction. | 


This * is” laid down in Hobart, in the Caſe of 


Cowper and Andrews ; and in Owen, and ſeveral other 
Books, 


And it is in itſelf a Rule founded in the greateſt 
Reaſon: for where Words in themſelves do not ex- 


preſs a Condition, the Law will not frame any Con- 


ſteuction to make them conditional, unleſs ſuch Impli- 


cation be abſolutely neceſſary, and it cannot be abſo- 


lutely neceſſary where the Parties have another Re- 


medy. 


U 


If an Annuity be granted pro Conſilio impenſo, vel 
impendendo, there the word pro is conſtrued to be a 
Condition; becauſe the Party has no other Remedy 
for che Counſel than by ſtopping the Annuity. 


—_ 


Qui aAdiouem Babet ad rem recuferandam, rem habere videtur. 


"8 And 


Caſes illuſtrative. 


And if an Action be brought upon the common Co- 
venant for quiet Enjoyment in a Leaſe, that the Leſſce 
ſhall quietly enjoy, paying the Rent and performing 
the Covenants; there though the word ( paying) would 
make a Condition, if the party were without Remedy, 
yet it is not conſtrued to be conditional in this Covenant, 


but the Defendant is left to his Remedy upon the Re- 


ſervation of the Rent and Covenants in the Leaſe. 


And ſo it was reſolved in the Caſe of Alm and 
Babington, and in the Caſe of Hay and Bickerſtaff. 


Ss is the Caſe in Rolle's Abridgement, There were 
© Articles of Agreement made by A. in behalf of B. 
and C. and a Covenant that B. for the Conſideration 
aforeſaid in the Deed expreſſed, ſhall convey certain 
Lands to C. in Fee; and C. covenants, on his part, 
* roR the ſaid Conſiderations,” to pay B. one hundred 
Pounds: here though“ ror” would make a Condition 
in the Caſe of an Annuity, yet ſays the Beck, that not- 
withſtanding B. doth not aſſure the Lands to C. yet C. 


is bound to pay the Money, and to take his Remedy 
againſt A. on his Covenant. 


The ſame Law is laid down in the Caſe of Nichols 
and Rainsbrede. There Nichols brought an Aſump/t, 
in Conſideration that he promiſed to deliver to the De- 
fendant, to his own Uſe, a Cow, the Defendant pro- 
miſed to pay him fifty ſhillings : adjudged that the 
Plaintiff need not aver the Delivery of the CON be- 
cauſe it is Promiſe for Promiſe. 


But 


2 Mod. 34, 5 
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2 81d. 280. 
2 Keb. 23. 


Roll. Abr. 4151 


Hob. 88. eited 
in Lutw. 250. 
Ld. Raym. 665, 
and gu Salk, 
171,2 


® Thorpe v. | 
Thorpe, agree- N 
ably to the Di- 1 
ſtinction in the 
next Page. | 
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nut, ria br,“ if the Defendant's Promiſe 
do ariſe on. the Condition of ſome Act to be done and 


| performed, and not on a Promiſe to do and perform 


15, 736. 


Hob. 106. 
Co. 10 b. 
> Vin. Ahr. 


9+. 
$ Vin. 57. pl. 1. 


ſomething, there the Act muſt be firſt executed, and 
averred to be performed, before the Defendant's Pro- 
miſe can ariſe : for the Performance is here the Conſi- 


deration, and not a Counterpromiſe, 


80 is the Caſe, RolPs Reports. In Conſideration of 
ten Pounds, I promiſe to deliver to you all the Books 
of the Law :—it is good without alleging the pay- 
ment of it; for the other may have an Action for it: 
bur if it be, that in conſideration that you will pay (in 
the future Tenſe) to me ten Pounds, I will deliver to 
you all the Books of the Law, it is not good without 
alleging the Payment of the ten Pounds: be moſt 
aver the Thing to be done: becauſe, ſays the Book, 
there is no Remedy on» this Promiſe, ſince it does not 
ariſe untill the Money is paid; for the party docs not 
promiſe to deliver the Books till after payment of the 


Money. 


So is the Caſe of Hobart.— If I promiſe, in Conſi- 
deration of a Man ſerving me a Year, that I will pay 
him ten Pounds, there the ſervice ought to be actually 
performed before he ſhall bring his Action for the 
Money; becauſe the Promiſe for the ten Pounds ariſcs 


— 


It does not ſeem too much to aſſert, that about the Reign of Eliza- 
beth, ten Pounds would approach nearer to the Purchaſe of a complete 
Engliſh Law Library than 15001. at preſent. | 


2 not 


Caſes, 


not from the Promiſe to ſerve, but from the actual 
ſervice. | £5 hs | 
So Brocas's Caſe.—The Loo of the Manor cove- 


nanted with his Copyholder to aſſure to him and to his 
Heirs the Freehold and Inheritance of his Copyhold : 


3 Leon. 219% 


and the ſaid Copyholder, in Conſideration of the ſame . 


performed, covenanted to pay ſuch a ſum: the Court 
held that the Copyholder was not tied to pay the ſaid 
ſum before the Aſſurance made and the Covenant per- 
formed; but if the Words had been, in Conſideration 
of the ſaid Covenants ro BE performed, then he is 
bound to pay the Money a ; and to have his 
Remedy over by Covenant. 


In all theſe Caſes the Confederation of ſuch Promiſes | 


is not the Counterpromiſe or Agreement, but the Perfor- 
mance : but where the Conſideration is merely a Promiſe 


or Agreement to do ſomething, there the firſt Promiſe 
ariſes before ſuch Agreement on the CIOS part is 


performed or fulfilled. 
Now, to compare this Caſe to the precedent Rules : 


FigsT,: There are no Words that are conditional : 
for the Promiſe is not expreſſed in any conditional 
Terms, that if he be paid for the Delivery of the firſt 
Barley, he ſhall deliver the reſt; . | | 


But the Words of the Bargain are altogether abſo- 


| lute: for they ſer forth, that the Plaintiff bought of 


the 


Caſes. 


the Defendant, and the Defendant bargained and ſold 
to the Plaintiff one hundred Quarters of Barley, ac- 
cording to the Rate of ſixteen ſhillings per Quarter for 
every Quarter, to. be paid by the Plaintiff to the Defen. 
dant; and that the Conſideration of this Bargain was 
the Payment of two ſhillings and fix pence in hand, 
which was the only Act executed: and the Act exe- 

cutory was the Agreement to pay the Reſidue at the 

Times of the Delivery of the Barley, according to the 
Quantity of the Barley at every time delivered, and 
| accoi ding to the Rate to be paid. 


Nom in this executory Act there is ks laid that 
is antecedently to be performed before the firſt Promiſe 


is to riſe: ſince the firſt Promiſe doth import a com- 


plete Bargain and Sale of the one hundred Quarters, | 


and ſuch Promiſe is not to ariſe upon any precedent 
Condition, or Act to be firſt | ata: or done by 
the Plaintiff. | 


— 


And if there be © not” Words in the Bargain, which 
import a Condition, and the Counterpromiſe is in its 
own Nature executory, the Law will not raiſe any Con- 


dition upon any Implication whatſoever, but leave the 
Parties to their mutual Remedies, 


| The rather in this Caſe, becauſe if the whole had 
been delivered at once, then plainly there had been 
nothing conditional in the Bargain: and if the De- 
fendant provided himſelf that there ſhould be ſeveral 
Deli- 


Caſes. 


Deliveries, and does not actually provide, by an ex- 

preſs Condition, that if the Money be not paid for 
what he hath delivered at once, he ſhall not go on to 
deliver, the Law cannot create ſuch a Condition by 

Implication ; ſince the Promiſe, on the Plaintiff's Part, 
is totally executory, and there is no Act executed, or 
ſtipulated to be performed, before the Promiſe riſcs. 


j And if there were any ſuch Act executed that was 
neceſſary as a rw CG to the en of the 
an Objection to the Declaration for erkenne ſuch + 
precedent Condition to be petto fed. . - ; 


14 


And for this there is ts Caſe of Bettefworth and Yelv, 133» 46 
Campion. The Plaintiff, as Executor to his Father, 
declares there was -a Communication and Agreement 
that the Defendant ſhould have all the Iron made at 
ſuch a Furnace, paying after the Rate of forty ſhil- 
lings per Ton; upon which the Teſtator did aſſume to | 
the Defendant, that he ſhould have all the Iron made 
in that Furnace, in Conſideration whereof the De 
fendant promiſed to pay the Teſtator according to the 
Rate aforeſaid :—and ſhews, that the Defendant had 


ſo many Tons, which amounted to ſo much Money : 
and it was objected, in Arreſt of Judgement, that the | 
Plaintiff had not 'ſhewn that the Conſideration was 
3 on his part, and that the Defendant had s/l 
D d the 


"WY 


Caſes. 


he oats” ot i che: Fomace:: which as [the 


Conſideration that induced- the Defendant to make 


his Promiſe: but it was anſwered, and reſolved 


by the Court, that the Conſideration, on the part of 


the Plaintiff, was, not that the Defendant ſhould have 


all the Iron as an Act executed, but that the Teſtator 


Hob. 106. 
Cro. Eliz. 250, 
mers 


promiſed that the Defendant ſhould have all the Iron: 
ſo that the Conſideration on each part was the mutual 


Promiſe, the one to the other, for which there is a 
mutual Remedy. | 


80 here, that which induces the Defendant's Pro- 
miſe to deliver the one hundred Quarters, of Barley is 
not the actual Payment of any ſum more than the two 


— fillings and ſix pence mentioned | in the Declaration, 


But i it is thi promiſe 4 paying the Reſidue which 
is undertaking for an Act executory, and ſo expreſſed 


in the future Tenſe that it ſhould be paid on the De- 


livery of each Quantity of Barley: wherefore it is the 
Promiſe to pay, and not the actual Pay ment, that 
makes here the Conſideration. 


The $zcond Queſtion is, whether the Defendant 
can take advantage of n upon the 1 of Non 
Aang. 


And for this my Lord Hobart is exprefsly to the con 


way There the Conſideration was, that if a Man 


ſerved 


Caſes. 


ſerved me a Year, I ſhould: pay him ten Pounds : 
there my Lord Hobart ſays that if the ſervice was not 


done, and yet the Promiſe, © as in the Declaration,” 


the Defendant muſt not traverſe the Promiſe, but he 


muſt traverſe the Performance of the ſervice; becauſe 


they are diſtinct in Fact, though they muſt concur to 
the barring of the Action. 


And here the true Difference ſeems to be between 


an Aſumꝑſit in Deed and an Aſumꝑſit in Law: for an 


Aſſumrfit in Law, in Conſideration of Money received, 
creates, from the natural Juſtice, a Promiſe of Pays 
ment: here © therefore” the actual Payment, or ſatis- 
faction, or a Releaſe, or any other Matter that ex- 
cuſes Payment, may be given in Evidence on Non 


aſſumꝑſit. 


For when the natural Juſtice for Repayment of 


the Money ceaſes, there the Law no longer creates a 
Promiſe z and therefore thoſe Matters that go by way 
of Excuſe, are proper Evidence upon Non aſſumpft : 
becauſe there is really no Promiſe when the Defendant 


can ſhew there 1 is no Juſtice to pay the Money. 


But where the Promiſe riſes by A# of the Parties, 
and the Defendant would ſhew any thing for an Ex- 
cuſe for Non-performance, there he muſt ſhew it to 


e 


493 


Rep. 4 
6). 491,(29). 


ll. Rep: 391. 


(17). 


the Court by proper Pleading : becauſe it confeſſes the 


D d 2 Being 
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2 Sid, 236, 


Mod. 210. - 


All, 29. 


Caſes. 
Being - of ſuch Promiſe, or that ſuch Promiſe was ac- 
tually made by the parties, and avoids it by ſhewing 
ſoinie ſpecial Matter or reaſon for not performing it. 


This Diſtinction was taken in the Caſe of Bedford 
and Clarke, and in the Caſe of Fitz and Freeſtone. 


It was argued by the Defendant, that ſuch Bargains 
are made for ready Money : and if the Plaintiff pro- 
miſes to deliver ſuch Goods, and the Defendant pro- 


miſes to pay for them; in common Underſtanding, if 


the Goods are tendered, and the party has not the 
Money, this ſhall excuſe: and for this they quoted 
17 E. IV. fol. 1. where an Action of Treſpaſs was 


brought by the Plaintiff againſt the Defendant for 


breaking his Cloſe, and taking his Corn: and * the 


« Plea of Juſtification was,” that a long time be- 
fore the Treſpaſs ſuppoſed, the Plaintiff and De- 
fendant bargained at ſuch a Place in London, that the 
Defendant ſhould go to'a Place where the Oats were, 
and ſee them; and if they pleaſed: him when he ſaw 
them, that then he ſhould take them, paying the 
Plaintiff three ſhillings and four pence an Acre one 
with the other, | | | 


That the Defendant went to ſee them, and was con- 


tent with the Bargain, and for that Reaſon took the 


Corn, which is the ſame Treſpaſs. 


It 


1 ca 


Caſes, 


It was there objected that this Plea was not good, be- 
cauſe he had not paid the Money according to thg 
Bargain; and it would be miſchievous, if, upon ſuch 
communication, a Man ſhould take another Man's 
property before che Money is paid: and Littleton 
there put a Caſe, that if a Man ſhould come to 4 
Draper, and there demand of him how much he will 
have for ſuch a Piece of Cloth, and he ſays ſo much, 
upon which the other ſays he will give him ſo much for 
the Cloth, but does not give him the Money; if he 
takes the Cloth, the Draper may maintain an Action of 
Treſpaſs. So Choke put a Caſe, that if a Man ſhould 
aſk how much he ſhould. give for my Horſe at Smith- 


495 


Fulb. ut ſup. 6, 


N 


the Money immediately, J may fell the Horſe to 


whomſoever I pleaſe : for otherwiſe I ſhould be com- 


pelled to keep my Horſe againſt my own Contract | 


until ſuch time as the Man ſhould pay it; which was 
certainly againſt the Intention of the Parties in their 


Agreement: and Litileton ſaid, that in all ſuch fare- 


banded Bargains, there was a Condition implied in Law, 
that it ſhould be delivered upon Payment; and that 
if Payment did not follow, the whole Contract ſhould 
be void. 


And it was argued in this Caſe, that common 


Uſage implied fuch a Contract where the Goods were 
to be delivered for ready Money: and that if the 


Dd 3 Money 


*'s Max. 


P- 7. Ch. 42. 
field, and I ſay, ſo much; if the other does not pay | | 


Caſes. 


Money was not paid, I ſhould not be „ to part 
with my property. | 


Pax RIAN, Chief Juſtice, © in the principal Caſe,” 
reſolved, That the Non-performance of ſuch a Bar- 
gain might be properly given in Evidence upon a 
Non aſſumpfit : for now Non aſſumpſit is held to be the 


general Iſſue in this Action, though they formerly 
held the contrary. 


But as to the Bargain itſelf, he ſaid that the De- 


fendant having delivered nineteen Quarters and an 
half without ready Money, he had diſpenſed with the 


Condition as to that Quantity: for though he might 


have choſen whether he would deliver it untill paid; 
yet when he did deliver it upon Credit, and without 
the ready Money paid down, it was a diſpenſing with 
the Condition as to that Quantity. 


© But” then there was no reaſon that he ſhould not 


go on with the Delivery of the Reſidue according to 
his Contract: for ſuppoſe a Condition ſhould go along 
with it, as it is © argued'“ for the Defendant, that 


upon every Delivery a ready Payment ſhould be 


made; yet if the Defendant has diſpenſed with the 
Condition as to the Quantity delivered, by letting the 
Plaintiff have it without prompt payment, that will be 
no reaſon why he ſhould not go on to make the Deli- 


very of the Reſidue according to his Bargain: for if 


the 


Promiſe in ConSIDER ATION of ASSETS good for 
AsSUMPSIT againſt Executor. 


the Argument be good, that the Law implies a Con- 
dition, upon the Delivery of every Quantity, that 
there ſhould be prompt Payment made by the Plain- 
tiff, yet it will not raiſe a farther Condition, that if 
he deliver the firſt Quantity upon Credit, he ſhould 


not go on to make a Delivery of the reſt for ready 


Money, which here the Defendant has not Kone. 


And it * is“ by no means to be admitted, that if the 
Defendant delivered part upon Credit, which was his 
cn Folly, that it ſhould excuſe him from delivering 
the reſt for ready Money according to his Promiſe. | 


Par. 4. 


Promiſe in ConSIDERATION of ASSETS good to main- 
| tain an pd an Executor. 


8 That Ass ETS came to his hands is 4 good ce 


6 fideration for the promiſe of an Executor to pay | 


e whereon to ground an Aſump/t. 


« But if the party be charged generally, as in his 


* own right, and not ſpecially as Exzcator, and the pro- 


* miſe appear to have been made by him as Executor, 


© in conſideration of Aſſets, the Judgement can only be 
&© of the Goods of the T "TO" 


Dd 4 We 


4 


Hil. 22 G. III 
Hawkes & Ur 
v. Saundery, 


Cowp. 289 . 


4⁰ 


Non affumpfit infra ſev Aunos, 


7 


eros m 


Now Assu urs infra sEx Ax Nos. 


We now come to the Iſſue of Non aſſumpfit infra 


« fex Amos, that he did not undertake within fix 
3 tc Tears.“ 5 0 


TITII II. 


This Iſſue is founded on the Statute 21 Ja.c. 16. 
and lies in all Actions on the Caſe: and the reaſon of 


the Statute is, becauſe the Debt muſt be ſuppoſed to 


be paid, if the Action be not brought within that 
Compaſs : “and it is for the Intereſt of the public, 


dc ag well as of Individuals, to defend againſt latent 


« Claims where the remoteneſs of the Evidence might 


s otherwiſe intercept a ſatisfactory Defence upon the 


% Merits:” for Witneſſes may die or change their 
Abode, ſo that it may be a very hard thing to prove 
the payment of the Debt: and the Law Wager is 
avoided by Aſumpſit: for if a Man were, in caſe of 
ſimple Contract, charged with a Debt, he would avoid 


it by Law Wager: but this charges a perſon with the 


damage for not performing that promiſe on which he 


depended ; which being a charge that ſuppoſes Deceit 
and Injury, there was no Law Wager allowed. 


This Iſſue does not lie on any Aſumꝑſit between 
Merchant and Merchant: for they may have occaſion 
to truſt one another much longer; and therefore theſe 
perſons are excepted by the Statute: © but how far 
* this Exception extends will hereafter be noticed.” 


This 


1 may be pleaded to the Ina, 7 


ACTION. 


This Iſſue is pleaded either by way of Negative to 
the Declaration, and then it is pleaded that the De- 
fendant cometh and defendeth the Force and Injury 
when © and where he ought to do,” and ſaith that 
he did not take on himſelf at any time within fix 
Years before the day of the ſuing out of the ori- 
ginal Writ, and for this he putteth himſelf on the 
Conntry. 


Or elſe they may plead it by way of Bar, and then 
it is—and ſaith that the aforeſaid Plaintiff the Action 
| aforeſaid hereof againſt him ought not to have, be- 
cauſe he ſaith that he did not undertake, &c, and this 


he is ready to verify. 


And the Reaſon why either way of adi is oY 
lowed, is, becauſe that it is a direct Negative to the Plain- 
tiff's Declaration which is the Gift of the Action: and 
therefore it may properly conclude to the Iſſue, there 
being a direct Negative contrary to the Plaintiff's Af. 
firmation; and becauſe it exhibits a Statute 1 0 
the Court in Diſcharge of the Plaintiff's Demand, it 
may be pleaded in Bar. 


On the Iſſue of Nen aſſumꝑſit infra ſex Annos, the 
Defendant proves a Debt of nine Pounds ten Years 


ago, and an Acknowledgement of the Debt within 
ſix 2 and an offer to pay five Pounds for the 


whole: 


410 


ACKNOWLEDGEMENT, Evidence of a new Promiſe, 


| whole: the Plaintiff was nonſuit: for the Acknow- 


ledgement of the Debt is no more than he does by 
his Plea: but there muſt be a new Promiſe' of the 
Debt within ſix Years to make the Action hold; and 
here the Promiſe or Offer to pay five Pounds, gives 
no Action for the nine Pounds. 


But the Confeſſion of the Debt within the time is 


Evidence of a new Promiſe (though not of itſelf a 
new Promiſe, if found by a ſpecial Verdict): for that 


- may be Evidence of a new Promiſe to a Jury, which, 


when ſpecially found to the Court, will not amount to 
a Promiſe in expreſs Words. 


« And now a very ſlight acknowledgement is held 


e ſufficient to authorize a finding againſt the Defen- 
«* dant on this ſue; and this agreeably to the ſenſe and 


« ſpirit of the Statute, which is not for preventing 
« Debts clearly proved from being paid on account of 
te the length of time they have been due, but to eſta- 
te bliſh a ſecurity againſt fraudulent Demands, when 
« Vouchers perhaps are loſt, or Witneſſes to a pay- 
te ment made without written proof are deceaſed, and 
e to guard againſt ſurprize upon Executors or other 
<« Repreſentatives, by bringing forward Claims ob- 
ce ſcure and ambiguous by the remoteneſs of the Pe- 
cc riod to which they are referred :—to be a ſhield of 
6 Innocence, not a ſcreen of Evaſion. 


I 


« If 


No Confideration needs be proved to ſupport ſuch Promiſe. 41 
« If the Defendant plead Non aſſumpfit infra ſex v Nah. 1% 


2 Ventr. 151. 


« Annes, it is ſufficient for the Plaintiff to prove a N 
& Promiſe to pay within ſix Years, without any other 


&« Confederation : for the Plea admits a Cauſe of Ac- 

ie tion before ſix Years. And if the Defendant fay, 

« Prove it due, and I will pay it, ſuch a Promiſe, 

« with a Proof of the Debt, is ſufficient : but, as 

« hath been intimated above, a bare Acknowledge- 5. ©. Gar 
of the Debt, or of Delivery of Goods within fix * * 
Tears, is not in itſelf a new Promiſe, though it is | ; 

% Evidence of a Promiſe : a ſimilar Obſervation will 


2 de applied to TROVER, 


“In an Action by an Executor for Money had and o_ 2 
2 received to the Uſe of his Teſtatrix, where upon 
&« this Iſſue the Defendant was proved to have ſaid, 
ey acknowledge the Receipt of the Money, but 
ce the Teſtatrix gave it to me: Mr. Baron Clive 
te directed the Jury to find for the Defendant : for the 
6 Qualification of the Acknowledgement was ſuch as 


© to negative, inſtead of admitting a Promile to pay. 


« Tn Aſumpſit on a promiſſory Note, the Defendant 
« peared on the Trial, that the Defendant was ſurety | 


L. N. P. 149. 


te in a Note for J. S. and that fix Years were elapſed 
ie ſince the Note was given: but that upon a Demand 
« within fix Years, the Defendant ſaid, You know 1 

| 1. 0 Ba 


Mis now aecrevit infta ſex Aunos. © 


«© had net any of the Money myſelf; but I am willing 
eto pay half of it. The Judge was of opinion,: at the 
« Aſſizes, that this Promiſe took it out of the ſta- 
« tute; but the Jury found for the Defendant: on a 
«© Motion for a new Trial, the Court clearly held that 


the Judge was right, that this Pramiſe was ſuffi- 
. «cient; and granted a new Trial.“ 


In an Indebitatus aſſuwpſit, on a promiſe to pay on 


44+ © Demand, the Defendant pleaded Non aſſumpſit infra 


Pzinc. of _ 


* ſex Annos: the Plaintiff demurred, for that the Plea 
„ ſhould have been, that there had been 0 Demand 
„ within fix Years; or, Non aſſumpſit within ſix Years 
- < after Demand. But the Court held that an Indebi. 
cc zatus aſſumpſit ſhews a Debt due at the time of the 
« Promiſe; and therefore the Plea is good: but if 
« the Promiſe had been of a collateral! Thing, which 
« would create no Debt till Demand, it might be 
« otherwiſe. In ſuch Caſe the Plea is that which ſhall 
next t be mentioned. 


| 1171 I. 


Adlio non accrevit infra ſex Annos. 


« This is the proper Plea where the Cauſe of Action 
« is diſtin? from the Promiſe: thus on Aſſumpft in 
te conſideration that the Plaintiff, at the requeſt of 
& the Defendanr, would receive A. and B. as his Lodg- 
«* ers, and diet them, whereupon the Defendant was 
ee charged with Prorhiſe to pay—The Defendant 
cc ne Nen eh cod ſex Annos ; and on De- 


murcer 


* 'Phis feems to be Yea (Sir be diſpleaſing to attend to the 
07 v. Fouraker. remarks of a very acute and diſ- 


cC.riminative Writer, 
In addition to what has been 
© precedently quoted from a late Sometimes civil Laws, for uſe 5 
Work of eminence, it will not Purpaſes, require à ceremony or 


form ; 


— i 


Epen of Non affumpſit infra ſex Annos on an Account 


current, 


„ murrer it was holden to be no Plea; for it is not 
„material when the Promiſe was made, if the Cauſe 
« of. AFion aroſe within fix Years ; therefore the Plea 
© ought to have been, that the Action accrued not 


© within ſix Years. 


Tit 


On Aion on an Account current, Effet of this Plea 
of Non aſſumpſit infra ſex Annos. 


« The Defendants were Executors of the Executor 
« of . W. and in an Action of Aſumpſit pleaded 
« Non aſſumpſit infra ſex Annos : the Plaintiff replied, 
ie that on the third of June, 28 G. II. he ſued out a 
« Bill of Middleſex againſt the Defendants : and that 
ce the Teſtator, in his Life-time, promiſed to pay the 
& Demand within fix Years before the Bill of Mid- 
cc Jleſex ſued, On this two points were debated; the 
« firſt, 


as 
* . 


form; and where that is wanting, 


their decrees run contrary to the 
uſual tenor of Fuſtice ; but one 
who takes advantage of - ſuch chi- 
canes is not commonly regarded as 
an honeſt Man. | 

Thus the intereſts of ſociety re- 
guire that Contratts be fulfilled ; 
and there is not a more material 
Article of natural or civil juſtice. 
But the Omiſſion of a trifling cir- 
cumſtance w.l! often, by law, in- 


validate a Contract in foro hu- 


mano, but not in foro conſcientiz, 


as divines expreſs tbemſtluen. In 


theſe Caſes the Magiftrate is ſup- 


poſed only to withdraw his power 
of enforcing the right ; not to have 
altered the right. 


Here the general reaſoning 
meets the ſubject under conſide- 
ration: in another place the ar- 
gument applies directly to the 
ſubject itſelf. | 


It is highly requifite that pre- 
ſeription or long poſſeſſion ſhould cun- 


vey property: but what number of 


days, or months, br years, ſhould be 
2 
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What are not Merchants Accounts within the Exception 


cc firſt, whether on an Account current, of which part 


« was within fix Tears, ſuch part drew the whole out of 
ce the Statute ? Denniſon Juſtice was of opinion that the 


“ Statute was a Bar to all Items of the Account beyond 
te the ſix Years. | 


« Another Queſtion on this Caſe was, whether it 


« came within the Deſcription of Merchants Accounts ſo 
« az to be excepted from the Statute. 


ec Denniſon held this Clauſe to relate only to mutual 


«© Accounts and reciprocal Demands between one per- 


& ſon and another in commercial Dealing: but that 
t {imply a Demand of A. againſt B. in the common 
te Way of Buſineſs, as of a Tradeſman againſt a 


5e Cuſtomer, could not be called a Merchant's Ac- 
© pounts, ; 


Tir V. 
Extcutors. 


« Tf an Executor take out proper Proceſs within a 
« Year after the Death of his Teſtator, if the fix 
<« Years were not lapſed before the Death of the Teſ- 
ce tator, though they be lapſed within that Year, yet 


eit will be ſufficient, under the Equity of Section the 


<« fourth, to take it out of the Statute, 


__ 


— 


— — 


Sufficient for that purpoſe, it is im- 
poffible for reaſon alone to deter- 
mine. Civil Laws here ſupply the 
place of the natural Code : and 


. aſſign different terms for preſcrip- 


tion according to the different Uti- 


lities propoſed by the Legiſlator. 
Bills of Exchange and promiſſory 
Notes, by the Laws of moſt Coun- 
tries, preſcribe ſooner than Bonds 


and Mortgages, and Contracts of 


a more formal Nature. 


« If 


« he 


Of BAILMENT.—MANDATE. 


ee If an Executor bring Aſumpſit on a Promiſe 
« made to his Teſtator, and the Defendant plead that 
« he made no Promiſe to the Teſtator within ſix Years, 
« if [ſue be joined thereon, a Promiſe to the Executor 
ce within fix Years will not maintain the Iſue. 


SECTION Iv. 
Of BA1LMENT. | 


« The Conſideration of Actions founded on Bail- 
ment properly has place here: as ſometimes the ge- 


&« xeral, ſometimes the ſpecial Aſumꝑſit relates to them: 


« ſometimes the Caſe reſulting from them reſts in 
«© CONTRACT, as the preceding, and ſometimes it is 


« founded on Torr, as the ſubſequent Claſs of Ac- 
tc tions. 


« We will obſerve on Bailments under the following 
« Diviſion, purſuant to the Analyſis : 2 
_« 1, Mandate, | 
% 2. Loan of Hire, 
© 3. Loan of Uſe, 
e | 
= 5. Depoſit. 


TIE I. 


1. Minpars, or gratuitous Commiſſion. 


ce A gratuitous Commiſſion, or Mandate, in the 
© ſenſe of the Roman Law, is one of the ſimpleſt, 


„ 


On like Principles a Debt a Deviſe to pay Debts, the benefit 

| ca by Statute is ſufficient con- ſhall extend to creditors other- 

deration for a promiſe (as in wile barred by om. Nate of Li- 

Bankrupt's Certificate) ſo that it mitations, 
ſhall not be audum Pactum as on 


* and 
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E and at the ſame time one of the moſt unfrequent, in 


the Order of BALMENTS, being where a perſon 
* undertakes to perform an Act for another, without 
« reward or an antecedent Obligation. 


« This was the Ground of the Caſe, in which Fu 


Lord Chief Juſtice Hol took occaſion to conſider 


4 the ſeveral ſpecies of Bailment. | 

la that Caſe, Copges v. Bernard, of which a very 
& elaborate and inreng TP is preſerved, the 
* acts were theſe: 


The Plaintiff declared, that whereas Bernard, 
„the Defendant, had, on the zenth of November, 
13 W. III. at, &c. undertaken ſafely and ſecurely 


* to take up ſeveral hogſheads of Brandy then in a 
< certain Cellar in D. and ſafely and ſecurely to lay 
© them down again in a certain other Cellar in Water- 


ec jane, the Defendant and his Servants and Agents 


ce negligently and improvidently put them down into the 
« ſaid other Cellar, wHEREBY, through Defeft of Care 
of him, the Defendant, his ſervants and Agents, one 
« of the Caſks was ſtaved, and a great Quantity of 
„Brandy, videlicet, ſo many Gallons, ſpilt. 

« After Not Guilty pleaded, and a Verdict for the 
& Plaintiff, there was a Motion in Arreſt of Judge- 
« ment: and the Caſe, however familiar in the Reman 
« Law, being deemed new in the Engliſh, it was argued 
&« ſeriatim by the whole Court. | 
* - 


The 


Mandatary liable for ordinary Care, proportioned to the 


Charge be bath undertaken, 


* 10 The: ges of the Objection was, that the Defen- 
« dant was neither laid to be a common Porter, nor that 
„he was to have any Reward for his labour. 


* HorrT, Chief Juſtice, after entering into the Di- 
« ſtinctions and Principles of the ſeveral ſorts of Bail- 
10 © ments, . pronounced. the Bailee, in this Caſe exerciſing 
te a gratuitous Commiſſion for the benefit of the Plain- 
* tiff, to be liable for the Damage occaſioned by his 
r negle&t and miſconduR : for that the Neglect is a 
80 Deceit to the Bailor, and a breach of truſt is a ſuf- 
65 ficient cauſe of action: and for that it is not audum 
e padtum; the undertaking, itſelf, to which the Plain- 
e tiff gave faith, being a ſufficient Conſideration. 


e And the neglect, for which the Mandatary is an- 
e ſwerable, is according to the degreee of i {kill and di- 
„ Jigence which the Buſineſs he hath een re- 

« quireth. | 


\\ 


« And for Non-feaſance, by which Damage acerueth, 
te Mandatary may be chargeable equally as for Miſ- 
tt feaſance. Yet he is not liable in the ſame extent as 
ejf he contracted for a reward: for then he may not 
& retract without conſent of the party who hath re- 
« tained him; but in a gratuitous Commiſſion, if he 


withdraw his offered Aſſiſtance before any Damage 


« incurred, and give notice that he cannot perform 
c the Work, no Action at Law is maintainable to en- 
ce force him to the performance. 


E e «It 
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L. B. 59, 60. 
Ld, Raym 10. 


85. 


Loan of Hine, (OT) 
ce It is juftly obſerved, that however perhaps ſup- 


e poſed new, the Caſe of Bernard was not hew in rea- ; 


« lity: and of this Powell was well aware, who cites 


© the Writ in the Regiſter, of the Pipe of Wine, and 


& of the Cure of the Horſe, as Authorities in point; 
« with this remark, that in a Writ, as in a Declara- 


e tion, no circumſtance neceſſary to found the Action 


«© may be omitted: and farther the Writ and Decla- 
ration in Raſtel for nepligently and improvidently raiſing 
'* a Quickſet hedge, all without conſideration alleged. 
The obſcrvation of the learned and judicious 
« Author of the excellent Digeſ now cited, and of 


« which we ſhall avail ourſelves throughout this Title 


of the Work, appears perfectly well founded, that 


there was no neceſſity for a ſpecial undertaking to 


« deliver ſafely and ſecurely, in order to have made 
« the Defendant liable in Bernard's Caſe : that indeed 


e the Contract lying in feaſance, this Condition was 


implied in the Nature of it: and that in the Caſe 


already cited in the Year Books, for negligently keep- 
ing the Plaintiff's beep, whereby they were drowned, 


© neither reward nor ſpecial undertaking are ſtated. 


“There may alſo be a gratuitous Commiſſion or man- 
© datary Bailment of mere Cuſtedy. 


TITLE II. 


2, Loan of Hire, or Location. 
4 The locati-Condufiio of the Roman Juriſts, or 


* Loan of Hire of our Engliſh Lawyers, is one of the 
c moſt common of all: Bailments, being of daily 


Utility in the 12 intercourſe of Life. It is 


« tbreefold : | 
Hime, 1. Of Tres; | 15 
2. Of Ixpusr Rx concerning THIN Gs : 
1. Workmanſhip, 
2. Carriage. 


28 By 


Nature of this Contra, Borrower reſponſible for ſuch 
Care as a Man commonly prudent would take of his 


own property. 


« By the Loan of Trinos the Hirer gains a tran- 
« fent property in the thing hired, the Lender an ab- 
<« ſolute one in the ſtipend or hire: this conſequently, 
not like the precedent, is onercus to the Bailee, and 
te profitable ſingly to the Bailor, but it is mutually ad- 
e yanrageous to both: a diſtinctive circumſtance not 


419. 


L. B. 36. 


* to be overlooked in determining the degree of care | 


55 incumbent upon the Hirer. 


Vi Ia 


— 
— 
on 


«© This hath been expreſſed in Terms grammati- 
© cally ſuperlative: but GRAMM AR does not give Law 
to Locic: the ſound Conſtruction muſt be derived 


ce not from Words merely, but Things: from Rea- 


“ ſon, Analogy, and from conſiſtent Authorities. 


„Therefore when Jusrix IAN deſcribes this care as 
© that of the piLIczNn Tis81MUs Paterfamilias; when 
% BRACTON, as uſual, adopts the expreſſion of 7% 
* ftinian; when HoLT conſiders (incidentally) the 
„ Hirer as bound to the uTMosT Diligence ; when a 
modern Publication demands of him al 1Macr- 


 **NABLE Care: theſe ſtrong Terms will teſtrict them- 


e ſelves, from the Nature of the ſubject, to a general 
import of ſuch Care as men of common prudence 
« exert towards their own property: he is anſwerable 
ce therefore for zheft, if ſuffered by careleſsneſs, but 
© not for robbery, unleſs incurred by gro/s or wilful 


* neglett. And he is anſwerable no farther than as to 


« thoſe particulars which the Owner hath not com- 
'< mitted to the Care of another: not, conſequently 

for the horſes, if the Owner of a hired Carriage ſend 
5 his own Poſtillion, | 


1, Jo 255 5 · 
Bract, 62 b. 


Ld. Raym, 916. 


L. N. P. 72. 


L. Z. 86, 7. 


Ee 2 e And 


Haz of lx usr RV concerning Tinos. 


« And it is upon this Limitation of an Excuſe for 
e Accidents, which the reaſonable Care of the Party, 
had the property been abſolutely his own, could not 
e de expected to prevent, that on“ a Promiſe to re- 
ſtore an Horſe hired for a Journey, if the Defendant 
give in Evidence that the Horſe died in the Journey, 
without the Rider* s favlr, the Obligation of his Pro- 
miſe is avoided : in as much as it becomes impoſſible 
by the AcT of GOD without any, fault of the De- 
fendant: and no man's promiſe ſhall be ſuppoſed to 
extend to Impoſſibilities; “ for what is not within his 

* power by fair and probable Intendment,” is not the 


ſubject of any Man's © implied” Promiſe; © though it 
* may be of a Warranty. 


Par.: 2, 


Hi RE of INDUSTRY concerning Trx os. 


In civilized Life induſtry in almoſt every inſtance 
* confers a manifold Value on the ſubjects of its Ex- 
« ertion, beyond their Utility or imaginary Eſtimation 
«.as groſs Materials: and at the ſame time, as many 
Articles can be wrought only in a certain place to 
« their deſtined Perfection, or as a preference to a par- 
ce ticular Artiſan governs the Employer, this Induſtry 
« of Manufatiure would not anſwer its Intention, and 
© indeed could itſelf be very imperfectly exerted with- 
% gut the ſecond branch of Labour, that of Con- 
<« veyance. But in order of Time and dignity of Re- 
lation, that of Workmanſhip hath an evident Pre- 
„ cedency. 
Where 


. 1 _ 1 1 * 


# [ here tranſcribe the admir- 
alle Reflections of the Author of 
the Law of Bailments : though 
few Readers, ſtudious of under- 
ſtanding the Analogies of Laws 
and Reaſon, will be without the 


Tract; ſuch is the ſtrength 4 
Judgement and Accuracy of Di- 
ſtinction manifeſted in that Work, 
recommended by an Elegance of 
Arrangement, and illuſtrated by 
a Felicity of Style, which not 

more 


= 


Care of Cuſtody and Skill in Workmanſhip required, 


e Where Things are bailed, that they may be 
t eprougbt to a certain Form and Purpoſe for a Reward, 
ce the Bailee is not only bound to the workmanly per- 
* formance, but to ordinary Care for the preſervation of 
te the thing committed to him. And this without an 
ie expreſs Contract for a Price, or a ſpecial Undertak- 
© ing for their ſafe Cuſtody ; ſince, on the one hand, 
te the delivery of Articles to a Perſon who profeſſes to 
ce work for profit by his Trade is an implied engage- 
* ment to pay the cuſtomary and reaſonable Price, and 
on the other hand, the acceptance of materials to 


L. B, 91, 2» 


< be wrought is equally an implied undertaking that 


ce they ſhall be ſafely kept as well as properly manu- 
* factuied for the Uſe of the Owner. 


« A perſon may indeed, without any farther con- 

“ cern relating to them, have the mere keeping of 
* Goods for Hire: and this Cuſtody engages him to 
“ ſuch Care as the Nature of its Object, joined with 
te the Conſideration of the Reward ſtipulated for his 
ce attention and vigilance, import. N 


L. B. 96, 7. 


© One ſpecies of Depoſitaries for Hire is indeed under i 


« ſtricter Obligations from the views of public Policy, 
* in regard to their employment: and this is the Iun- 


cc keeper, 


2 meme r 9 


Er GE > 


more adapts itſelf to the Flow 
of Fancy and the Embelliſh- 
ments of Fiction than to the 
preciſion of Law and the dig- 
nity of moral Science. 


cent, to ſubſtitute in its place in- 
evitable Accident. Religion and 
Reajon, which can never be at 
variance without certain Injury ta 
one of them, aſſure us that not 
a Guſt of Wind blows, nor a 


Although the ACT of GOD, 


ewhich the Ancients tos call G. 


Cray, and vim divinam, be an ex- 
preſſion which long Habit has ren- 
dered familiar to us, yet perhaps 
on that wery Account it might be 


gore proper, at well as mare 5 
5 5 


flaſh of Lightning gleams, with- 

out the knowledge and guidance 
of a e Mind, But 
this Doctrine loſes its dignity and 
Jublizzity by a technical aptlication 
4 it, and may in ſome inſtances 
border even fon profanene/s 3 and 

| Law, 


Yee the Preface 


to HawKkss- 


woRTH's Col- 
 lefion of Vey- 


Ages. 
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Bendl. 18. pl.27 
Dy. 158 b. 


Hin E of CARRIACE. 


e Feeper, who is neceſſarily as ſuch a general Depoſitary 
of the Goods of Travellers reſorting to his Houſe ; 


cc and ſhall not, while he hath room, excuſe himſelf 
* on a refuſal to take charge of them; or that, not- 
« withſtanding his Diligence to prevent it, the Goods 
« have been deſtroyed, damaged, or flolen by any perſon 
«whatever. | | | 

„And this upon Principles exactly analogous to the 
« Caſe hereafter to be conſidered of a common Carrier, 
&« and with ſimilar Limitations, where the Force is ir- 
te refſtible and remedileſs. | 

« But the Innkeeper may diſcharge himſelf from this 
c 2rims facie Liability, if” in an Action on the Caſe 
brought againſt him for ſuffering the Goods of the 


Plaintiff ro be taken out of his Houſe, and Not guilty 


pleaded, he giye in Evidence that he told the Plaintiff 
that his Houſe was full, and that he could not lodge 
bim, “ and prove the Truth of the Facts according 


to ſuch Notice,“ and that notwithſtanding the Plain- 


tiff went and lodged in his Houſe : for this Evidence 
falſifies the Declaration “ by“ proving that there was 


no Injury done to the Plaintiff as Gueſt to the De- 


fendant. | 
. Par. 3. 
Hire of Carriage. : 
te A private Carrier for Hire is anſwerable for that 
ic general good Faith which implies that he ſhall care- 
ee tully convey the Goods entruſted to him, ſo as to 
e deſerve the recompence for which he hath undertaken . 


ce to carry them. The Degree of Care muſt be pro- 
« portioned to the Nature of the Goods when he is ap- 


* prized of them: that would be groſs Negligence with 


<« teſpect to Glaſs, China, or a Pifture, which would 


es be ſufficient care of leſs damageable Articles. Tra- 


« yelliog by Night, or through unfrequented Roads, 


ec with a ſum of Money, might incur reſponſibility : 
though with Googs not likely co be ſtolen or injured 


in conſequence of being thus conveyed, the Caſe 
« would not have been ſo. i 


© The 


Law, which is a practical ſcience, Before, however, we leave the 
cannot uſe Terms leo popliar and Train of Obſervations ſuggeſted 


per ſpicuous, by this, in itſelf awful, though 


too 


„ 


* n 0 


Peculiar RESPONSIBILITY of a COMMON CARRIER, 


Par. 4. 
Of a common or public Carrier. 


« The common Carrier 1s anſwerable for much 
« more: ſo far, that nothing ſhort of inevitable and 
te remedileſs Laſs, as by Tempeſt, or by public Inſur- 
„ gents, can exempt him. 

* This ſfrong univerſal Liability is believed to have 
te been eſtabliſhed when the ſecurity of Trade and Com- 


© merce became a grand object of Attention in the 


Reign of Queen Elizabeth. 

At cannot (which has been well obſerved) be the 
© reward of Hire upon which this peculiar Liability 
depends: for though ſo much ſtreſs has been laid on 
& this circumſtance by Lord Coke, it would in itſelf. 
s oblige only to ordinary Care: the true Ground mult 
ebe derived from the extent and peculiarity of this 
e public employment, the danger of combinations, and 
« the great importance to the Community of a certain 
« Reſponſibility. 

« Accordingly in a very recent inſtance, an Action 
ce on the Caſe was brought againſt a common Carrier 
&« for not ſafely carrying and delivering the Plaintiff's 
© Goods, It was tried at the Dorchefter Summer Aſ- 
ce ſizes, before Mr. Baron Perryn: when the Jury 
e found a Verdict for the Plaintiff, ſubject to the Opi- 
«© nion of the Court on a Cale reſerved, which was 
this: 

That the Defendant was a common Carrier from 
London to Shafteſbury, That on Thurſday the 14th of 
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1 


L. B. 9 *. 


1 R. Abr. 2 pl. 
Woodlief and 
Curtis. Hil. 

38 liz. B. R. 
L. 


B. 103, 4. 


1 Inſ. 89, 2. 


Forward v. 
Pittard. 

M. 25 G. III. 
the R. 27. 


% O#ober, 1784, the Plaintiff delivered to him on 


« JYeybill twelve pockets of Hops to be carried by 
de him to Andover; and to be by him forwarded to 


—_— 


too familiarized mode of ex- in a philoſophic Hymn“ of almoſt ; 


preſſion, it will be pleaſing to unequalled Excellence, celebrates 
advert to the Language of that the univerſal Energy of the Su- 
glorious Fragment which thus, preme ; 


Oud Tr Ya Eye. eri x0ou 08 dx Ev 
| Ore xa] age ge Lo. 


EC 4 15 « Shaf- 


- 


* CLraxTHIS. 


Cas of Foxwany and PritTary. 
&« Shafieſpury, by his public Road Waggon, which 
cc travels from London through Andover to Shafteſbury. 


« That by the courſe of travelling, ſuch Waggon was 
c not to leave Andover till the Saturday Evening fol- 


* lowing. That in the Night of the following Day, 


. after the Delivery of the Hops, a FAA, broke out 


te jn a booth, at the diſtance of about 100 yards from 
« the booth in which the Defendant had depoſited the 
Hops, which burnt for ſome time with inextinguiſh- 
« able violence, and during that time communicated 


e jtleif. to the ſaid Booth, in which the Defendant had 


© depoſited the Hops, and entirely conſumed them, 


e wmitbout any at7ual Negligence in the Defendant. That 


the Fire was vor occaſioned by e 


© Lord MansrizLD, after lating is Caſe, thus de- 
* livered the opinion of the Court: 


1% The Queſtion is, whether the common Carrier is 


liable in 108 Caſe of Fire? In all the Caſes for a 


hundred years back, it is moſt clear that there are 
« Events for which the Carrier is liable independent of 
« his Contra. But there is a farther degree of Re- 
« ſponlibility by the Cuſtom of the Realm; that is, 


every Accident, except by the Ac r of Go, or of 
« the King's Enemies. Now, what is the AcT of Gop ? 


& I conſider it to mean ſomething in oppoſition to the 
| « At 


. © by the Common Law; a Carrier is in the Nature 


« of an InzuRER. It is laid down that he is liable for 


— 


cc 


Reaſms and Nature of 1b Limitation which excepts only 
tbe Acer of GOD and the King's Enemies. 
Act of Man: for” otherwiſe 8 thing is che 
« Act of Gop; it happens by his permiſſion or his 
« appointment. To prevent litigation, confuſion, and 
« the neceſſity of going into circumſtances impoſſible 
to be unravelled, the Law preſumes againſt the Car- 
e rier; unleſs he ſhews ir was done by the King's 
Enemies; or by ſuch Act as could not happen by 


„ the intervention of Man, as Storms, Lightning, 
ce and Tempeſt. | 


* If an armed force comes to rob the Carrier of his 
% Goods” (ſo they be not Invaders or Rebels) © he is 
< liable: and a reaſon is given in the Books, which is 


« a bad one; that he ought to have a ſufficient force 


to repell it: that would be impoſſible in ſome Caſes z 
© as, for inſtance, in the riots in the year 1780. The 


© true reaſon is, for fear it may give room to collu- 


40 ſion that the Maſter may contrive to be robbed on 


&« purpoſe, and ſhare the ſpoil. 


In this Caſe, it does not appear but that the Fire 
& aroſe from the Act of ſome Man or other. It cer- 


ce tainly did ariſe from ſome Act of Man: for it is 


« expreſly' ſtated not to have happened by Lightning. 
© The Carrier, therefore, in this Caſe, is liable 
„ much as he is liable for inevitable accident. 


: in as 


© Judgement was accordingly for the Plaintiff. 


„The 
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1. B. 106, To 
Hob. Cas 30. 
4 Cro. 330. 
Rich and Knee - 


Mic. 24 G. II. 
R 


L. B. 109-12. 


ta Car. II. c. 35. 


5 *. d. 455, 6, 
and Ld. Ray m. 
640, 


QuesrI0N concerning the 'LianiLity of the Post 
Orriex. | 


ie And ſo early as the Reign of Elizabeth, 4 Law 
« thus far ſettled, the inference was obvious and ne- 
e ceſſary, that the circumſtance of water-carriage no 
te way eſſentially affecting the Caſe, an hoyman muſt be 
« equally liable. 

© It was, however, Aill . that neither the 
% Authority of Precedents, nor the juſt Extent of the 
© Principle, would apply to the Maſter of a Snry. 
« This attempt to diſtinguiſh the - reſponſibility in the 
% Caſe of a ſhip from that annexed to an boy or barge, 
after ſolemn Argument both of Civilians and com- 
* mon Lawyers, before one of the greateſt men of 


< his own or any Period,“ was, as might naturally have 


* been foreſeen, completely unſucceſsful, 


Par. 5. 
LTE RS ſent by the GENERAL PosT. 


There remains one Species of Bailment of Car- 
e riage of amazing comprehenſiveneſs with regard to 
e its objects; of conſtant uſe and neceſſity, and con- 
© nected with the moſt important intereſts public and 
private, the conveyance of LETTERS under the Eſta- 
* bliſhmeat of the PosT Orx1ce. | 
A private Polt-maſter was ſubje& to the ſame 

& liability as another Carrier: but reaſons not origi- 
© nally ſo. much of Revenue, as of ſuppoſed State 
«Expediency, having annulled the liberty of employ- 
e ing a private Poſt where the public could be em- 


© ployed, a Caſe came to be debated, whether the Poſt- 


% maſter of the public Office was anſwerable for a 


* Loſs circumſtanced as it there was. 


— 


* By a late calculation it appears that the weekly Average of 


Letters I ued from the GNERAL PosT OrricE in LONDON #5 more 
than 100,000 /. 


8 The 


Caſe of Lanz and CorTon: 


ee The Plaintiff brought this Action againſt the 


% Defendants as General Poſt-maſters : and on a ſpecial 


“Verdict, they were ſtated to have been in the Ex- 
* erciſe of that Office at the time of the Plaintiff's 
e ſending Exchequer Bills to the Value of 300 J. in a 


Letter directed to a Perſon in Worceſter, and delivered 


* to the Defendants at their Office in Lombard Street: 


and that this Letter with the Bills was not conveyed 


« ro Worceſter; but loft by the negligence of the 
t Defendants and their ſervants. 

« For the Plaintiff it was contended, that the Sta- 
& tute, when it took away the liberty of ſending Let- 
<« ters, and valuable Articles incloſed in them, by the 


« particular Poſts previouſly ſubſiſting, could not be | 


ie ſuppoſed to ſubject the individual to the hazard of a 
« Loſs incurred under a public Mode of Conveyance, 
* which he was not at liberty either to regulate or to 
« decline: that the ſalary of the Defendants ariſes out 
« of the Revenue created by the Poſtage, of Leiters, 


& and that the Revenue itſelf is a ſecondary Object of 
te the Act. c 


On the other ſide, the ſmallneſs of the Poſtage was 


cc argued 28 4 proof that it was no premium for riſque : * 


« the indefinite reſponſibility it would infer, if the 
« Poſt-maſters ſhould be anſwerable for all employed 


c“ under them by Sea and Land: that the ſecurity was 
ce not given from the Under-officers to the Defendants, 


« but to the Crown : that Exchequer Bills were equiva- 


e Jent to Money, and therefore not meant to be pro- 


« tected by the Act: but, unleſs ſpecially accepted by 


« the Poſt-malters, muſt abide the hazard at 155 Peril 
« of the ſender. 


. Three 
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| | Yall. 17. 


Lord Le De- 
cer et al. 
4 G. III. 


Cop» 755* 


Casz of WaitznLD v. Loxp Le. Despaxcer;—_ 


Pleadings recited briefly. 


<« Three of the Judges, Hor v diſſentient, were for 
the Defendant. The Caſe, with his Reaſons, and 
© thoſe of the Majority of the Bench, is very con- 


te cilely but excellently reported in Salteld. 


Afterwards the Queſtion of the Liability of the 
“General Poſt-maſters came to a ſolemn wan 


jn the following Caſe : 


In Casx, the Declaration conſiſted of three Counts, 
* The fr} ſet forth the Statute of Axxx for eſtabliſn- 
ing one General Pos v Orx1ice through the King- 
„dom, and that one Poſtmaſter-general ſhould be ap- 


* pointed by Letters Patent under the Great Seal: 
* who and his deputy and deputies, and no other Perſon, 


© ſhould have the receiving, &c. of all Letters. That 


| & by Virtue of the ſaid Act, one General Poſt-Office 


ewas erected, and a Poſt eſtabliſhed between the City 
* of London and the Town of Lewes, in the County 
* of Suſſex ; and that the Defendants were accordingly 
appointed to the Office of Poſtmaſter-general, ro 
* HAVE AND. TO HOLD the ſame, with all powers, &c, 
% during the King's pleaſure, reſerving always to his 
% Majeſty all Duties and Sums of Money payable 
« for the Poſtage of Letters: and that the King, by 


* the ſaid Letters Patent, of ſpecial grace and mere 


« motion, granted to the. Defendants the ſalary of 
&© 20001. per Annum, PAYABLE OUT OF THE REVENUE 
« AFORESAID :; that the Defendants were accordingly 
« poſſeſſed of the ſaid Office: and they holding and 
« exerciſing the ſaid Office, the Plaintiff, on the 24th of 
te Sepgember, 1774, being Poel of a Bank Note for 


1001. 
* 


Spxciat. Verpict in the preceding Caſe. 


4 100 J. incloſed it in a Letter, ſealed and directed to 
© one Jobn Moxham, at Lymington, in the County of 
& Hants, That the Letter was carried from Lewes to 
r London, and chere enttufted to the care of the De- 
« fendanti, in order to be by them ſent and delivered 
& as ditected: that nevertheleſs they, not regarding 
te the Duty of their Office, but wholly neglecting the 
« ſame, did not deliver, or cauſe to be delivered the 
& ſaid Bank Note ſo incloſed : by reaſon of which 


ce negle& the ſaid Bank Note was wholly loſt out of 
the ſaid Lexter. 


« The ſecond Count ſtated a Loſs, by nzghgence of 
te the Defendants, through the theft of RI HARD 
*. Mic HE Ls ſervant of the Defendants, and. 4 Litter- | 
40 forter, bo converted it 10 his own Uſe. | 


« The third charged generally, that by negligence of 
« the Defendants, the Note was folen. 


« The Jury found a sRCIAL VERDICT (after ac- 
quitting the Defendants on the firſt and third Counts,) 
©'ſetting forth the eſtabliſhment of the Poſt Office 
« under the Statute of Axx E; its actual exiſtence 
© between Lewes and London, and between London and 
&« Lymington; the Statute in the beginning of the pre- 
e ſent Reign for carrying the Revenues of the Poſt 

« Office to the aggregate Fund; the appointment of 
40 the Defendants PoSTMAST ERS, as in the Declaration ; 


8 ; te their 
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Special Verdi continued, 


their power to appoint deputies, ſubſtitutes, forters, 
« &c. and to ſuſpend, &c at diſcretion: and to take 


* ſecurity in the Name and to the Uſe of the Crown, 


* and to ſettle ſalaries, to be paid by the Receiver- 
« general, 


„The Jury find farther the hy: of 2000 J. any 


„ Annum granted to the Inn e by the 
<« Receiver- general. 


« And that the ſaid Letters expreſs that the De- 
« fendants ſhall not be chargeable for the Revenue, or 


4 for the Officers by them appointed, ſave only * their 
<« own voluntary defaults and Na e | 


« They find the Defendants | in the exerciſe of their c 
« ſaid Office: and the appointment of Richard Mic bel 
« as a ſorter under them: and the ſecurity taken of 


« him to the King's U/z. His Oath not to delay or 


* embezzle; his employment; his receipt of the 


« ſalary; the ſending of the Banx Norz, as alleged 
*in the Declaration; the delivery of it at the GEN E- 


* RAL Pos r OFFICE, in order to be ſoried and con- 


© veyed to LTyming!on; and its coming into the 
e hands of Richard Michel, as ſorter, and being by 


4 him feloniouſly ſecreted and folen; and that he was 
t thereupon tried, convicted, and executed. 


40 The Caſe was twice argued, and Lend ant 
& F1ELD delivered the Opinion of the Cour mT, 
« Hig 


* 


\ 


| Ov1xton by Lord Mausrixl p. 


« His boo laid, that the Caſe was to be con- 
„ ſidered, | 


« Firſt, as it ood in api before the Determi- 


nation of Lane v. Cotton 


C And then, as it ſtood ſubſequent to that Caſe. 


9 « That the Posr Orricx, as ſtated i in Argument, 
« was firſt erected by Cromwell during the Uſurpation; 


and afterwards regulated mote fully by the Statute of 
Charles. 


That there never had been any Action brought, 


1 eicher on the ordinance or the ſtatute, Prior to the 


* Caſe of Lane: and che Mode of Action in that 
«6 was che ſame as in the preſent, That by the Form 


* of Action, which was the ſame in both, no de- 


e mand appears to have been intended on the Fund : 
« for this is a Form adapted to a demand on the PosT- 
© MASTER perſonally. | 


« That it appears indeed, both from the Terms and 


from the practice, that the Fund i is not left anſwer- 
7 able under the ſtatute, nor was originally ſo deſigned 


to be, The whole is appropriated : and no item of a 


« Loſs was ever charged as coming in under the ap- 
e propriation. 


« And in this Action clearly, the charge not apply- 
© ing to the Fund, the Ground is, as in the Caſe of 


« Lane 
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is 


Biffermnces between. 4 /Po$TMASTER. and 6 COMMON 


 Cannimn, 


c Zane and Cotton, that the Poftmaber is liable for his 


Hire. But whateyer was argued at the Bar, Lord 
Hol r, in that Caſe, does not extend the Liability 
( ſo far as that Principle would carry it; which muſt 
77 apply to Loſſes wherever incurred: for he takes a 


1A. Raym. 630 6 difference between a Letter loſt in tbe Office by a fer- 
653+ 


© yant employed by the Poftmaſitr, and à Loſs on the 


«Road, or by robbery after the Mail has been ſent out 
« of the Office. 


ee That Lord Horr compares a PosTmasrER to Aa 


© common Carrier, or Maſter of a Sbip taking goods on 
board for freight : but that the compariſon appears 
s not to hold: for that the Peſtmaſter has no hire, 
enters into no contract, carries on no merchandize or 
61 commerce : that his Office is a branch of the Revenue, 
* and of Police, created by Act of Parliament. 


* That the ſecurity is given to the Crown : that they 


take the oaths taken by all public officers ; that they 


« are chargeable with capital felony under circumſtances 


* which in a common Carrier or othet perſon would be 


66 puniſhed only as a breach of truſt. That the Caſe is 
cc remarkable, i in which the Poſtmaſter i is made liable: 
« it being for not finding Poſt- bor ſes : and there too in 


-« a Caſe where it is ſcarcely poſſible he ſhould be per- 


& ſonally in fault, his liability is very particularly re- 


c ſtricled. 


5 That 


. 
a 


Officers perſmally liable for their own Miſcondu8., 
6 That an Action on the Caſe would have lien 


tc againſt the Poſtmaſter, , or any of his, ſervants, ſorter 


&© or others, for a perſonal neglect in their ſeveral de- 
«© partments, by which a Loſs was occaſioned to the 


« Plaintiff: but not ſo for mere conſirutive Neg- 


60 lgence. | 


« That the ſalary i is 1 5 the trouble of execut- 


e ing an Office concerning the Revenue and Police, and 


© by no means either a premium of inſurance, or a con- 
e ſideration implying reſponſibility for Loſs happening 
« by default of aer than the party charged. 


« That the 8 therefore, is like other ; 


« officers, the Lords Commiſſioners of the T reaſury; of 
e Cuſtoms and Exciſe; the Auditors of the Exchequer, 


© who were never thought to be thus reſponſible for 


ce the negligence or miſconduct of the inferior of · 


jo ficers, l 


« That thus upon Principles it ſtood in 0 0 
* a ſolemn Judgement was given, that an Alion on the 
&« Caſe would not lie againſt the PosTM asTER for 4 Loſs 
cc in the Office by the negligence or crime of bis ſervant. 


« That the Nation finderſtood it to be a Judgement : 
te the Bar had ſo underſtood it; the Parliament and 
e“ popular Uſage had ſo received it 3 and therefore it 
© made no difference if the Mrit of Error was ſtopped 


pe * paying the Money, as had been ſuggeſted. So, 


F f * many 
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4 Purr. Manif. 


2298. 
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and the Hay arrived ſafe, but not the Money, 


SPECIAL ACCEPTANCE in the Caſe of a COMMON 
| CaRRNMIR. 


ce many times had the mail been robbed, yet no Ac- 
<« tion ever brought: Merchants dividing their Bills, 
and ſending them by different Poſts, was an expe- 
© dient which argued they did not look to a Remedy 
b againſt the Office. 
© That if there could have been any previous doubt, 

ce the ſolemn Deciſion in the Caſe of Lane and Cotton 
put the Queſtion beyond diſpute. 

„That therefore the whole Bench was clearly of 
" * that the Action would not lie. 


| 85 * Nat. 6, 0:16 
SPECIAL ACCEPTANCE in the Caſe of 4 common 
7 Carrier. 
A common Carrier may ſpecially accept : and to 
© a certain Extent, compatible with the Nature of his 


«+ Employ, Evidence that he has ſo accepted will diſ- 


charge him, 


And therefore” in an Action for ſafe Carriage, if no 
Price be ſet, it ſhall be intended far the common Price, 
ce if no Diſtinction as to the Value or Nature of the 
© Goods be proved, it ſhall be taken generally ;“ bur if 
a ſpecial Agreement be ſet out to carry for 45. per hun- 
dred, it muſt be proved; and “ if a ſpecial Acceptance 
« be e a muſt be proved alſo. PN 


„ And this ſpecial Acceptance, which ſhall diſcharge, 
ee will admit of other proof than abſolutely a direct 
0 perſonal Notice to the party individually. 


In Gibbon v. Paynton and another, the Defendant 
© was charged, as Coachman of the Birmingham Stage, 
<« for 100 J. in Money, ſent by his Coach and Þoff, It 
« was ſent hid in hay in an old Nail Bag. The Bag 


It 


Fudss in Evipence as preſumptive of ſpecial} Ac- 


CEPTANCE, 


It was proved that the Coachman had inſerted an 


& Advertiſement in the Birmingham Paper, with a Nota 
&« Bene, that the Coachman would not be anſwerable for 


Money, or Jewels, or other valuable Goods, unleſs 


«© he had Notice that it was Money, or Jewels, or other 
« yaluable Goods, that were delivered to him to be 


« carried. He alſo proved diſtribution of Hand-bills 
* to the ſame effect. 


« Tt was proved to be a Matter of Notoriety in that 
% Country, that the Price of carrying Money was 
& three pence in the pound, which 1s 1 4 10 Cent. 


« The Plaintiff, it appeared on the Evidence, was a 


% Dealer in Birmingham, and had frequently ſent 


« Goods from thence, It was proved that he had 
<« been uſed for an Year and an half to read the News- 


paper in which this Advertiſement was publiſhed ; | 
« though it could not be proved that he ever actually 


< read that individual Paper wherein it was inſerted. 


It was farther proved, by a Letter of the Plain- 
ce tiff, that he knew the Courſe of this Trade, that 
% Money was not carried from that Place to London at 
* the ordinary Price of the Carriage of other Goods. 


„The Jury found for the Defendant. | 


Ff 2 0 „ 
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Faun by Concealmen of the Value of - what the Party 
. 

« On the Motion for a new Trial the Counſel for the 

te Plaintiff denied the Facts proved to amount to Evi- 

te dence of a ſpecial Acceptance. 


 « They contended that a Carrier is liable, though he 
« did not know it was Money; and cited the Caſe in 
% Ajleyne and Ventris, and in Carthew : together with 
« that in Strange, where the Lord Chief Juſtice Kix o 
« held, that if a Box be delivered generally to a Car- 
& rjer, he is anſwerable, though not told there was 
« Money in it: otherwiſe if he aſks, and is anſwered 


cc in the negative, or accepts .. provided 
« there be no Ay; 


„On the other ſide, they argued on the Fraud of 
« the Plaintiff, and on the Advertiſement. | 


Lord MansSFIELD obſerved on the greater Re- 
te ſponſibility of a common Carrier for Hire than that 
«of a mere Bailee. And ſaid, 


„This Action is brought againſt a common Carrier, 

« His Warranty and Inſurance is in reſpect of the Re- 
« ward he is to receive: and the Reward ought to be 
« proportionable to the Riſque. If he makes a 
ce greater Warranty and Iafurance, he will take greater 
Cate, uſe more Caution, and be at the Expence of 


© more Guards and other Methods of Security : and 


te theres 


we 


 Miuftrative Caſe of Tyley v. Morrice. 


« therefore ought, in Reaſon and Juſtice, to have a 


te greater Reward. Conſequently, if the Owner of 
ce the Goods has been guilty of a Fraud upon the Cate 
cc rier, ſuch Fraud ought t to excuſe the carrier. 


« That as to the Caſes cited from Alleyne and Ventris z 


te in the former, the Judge allowed the Jury might con- 


ce ſider the Fraud in the Damages; in the other, what- 


s ever might be thought of the reaſons on which the 


e Carrier was held liable, it was allowed, that with all 


te the other Facts of the Caſe remaining; the Carrier 
* would have been excuſed if he had ſaid, that he 
& dared not take charge of it, if it contained Money. 


« That the Caſe in Carthew was determined upon 
te ſrue Principles. There, two Bags were delivered to and 
ce the Carrier ſealed up. The ſervant of the Plaintiff 
c told the Defendant's Book-keeper it was 200. and 
« defired a Receipt for the Money: the Book-keeper 
gave a Receipt purporting accordingly, and pro- 
e miſing to deliver them to T. Davis at Exeter, on ſuch 
a dap, he paying 10 per Cent. for Carriage and Riſque. 


«« The Carrier being robbed on Hounſlow Heath in 


ic the Night time, paid 200 l. to Davis agreeably to his 
5 Undertaking. 


„The Plaintiffs in their Action declared for 4507. 


and proved that full ſum to have been in the Bags at 
6 the time they were delivered to the Carrier as 200 J. 


"6 3 The 


Carth. 485. 


Morrice. 


Sir Joſe — 
Sir ph . 


| 


Loan of Uer Plz ver. ; 


. The Chief Juſtice was of opinion that the Carrier 


te was anſwerable tor no more than the 200 l. which he 
© had already paid; his particular Uniertaking and 


the Reward extending no farther than to that ſum: 


& and the Defendant had a Verdict accordingly. 
„And in an Action againſt the ſame Carrier, in a 
« Caſe ſimilarly circumſtanced, there was the like Di- 


„ rect ion and the like Verdict. 


That in the principal Caſe the Fraud is manifeſt: 
« and the Advertiſement, Hand- bill, Price of Carriage 
* of Money from Birmingham, were, together with the 


„Letters of the Plaintiff, circumſtances of Preſump- 


ce lion of Acceptance proper to be left to the Jury: and 
ce that, on the whole of this Caſe, the Plaintiff ought 


© not to recover: and in this the other Jultices, Zates, 


_« Afton, and Willes, concurred; of whom the two 


L. B. 64---74- 


L. B. 75.—9. 


L. B. 79s v1, 2s 


“former gave their reaſons, ; 


Tir HE. 


We are now to treat briefly of the Loan of Usx 1 
© and this is lending ſomething gra/uitoufly, which is to 
te be ſpecifically returned: this being beneficial only to 
„the borrower, requires extraordinary Care. 


run . 


« We are to conſider next that Species of BAILM EN 
c which is termed a FLEDGE, 


Par, 2, 


« A PLEDGE, or Pawn, is an engaging of Gaods 
« by way of ſecurity for the payment of a Debt. 


“ This conſequently is a Bailment of mutual Con- 


« yenicnce: and the PAWNEE is anſwerable for ordi-. 


* nary Neglect: of which the Pledge being ſecretly 
te taken from him by Theft is preſumptive Evidence: 
c but for robbery he is not reſponſible, if it be ſo loſt : 


e unleſs ſpecial circumſtances appear of his wantonly 


* expoling the Pledge, as Jewels, for inſtance, to 
« the hazard of being thus forcibly taken from him: 


te the Author of the Eſſay to which we have had ſuch 
inde * cc con- 


DxyosrT, 


et conſtant recourſe upon this ſubject hath clearly ſhewn 
te the Doctrine of Lord Coke on this head to be nei- 
te ther conſiſtent with the nature of the ſubject, nor 
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< with prior opinions: and that the ſubſequent ones 


© have not adopted it. 


tri 


« We are led now to the laſt Claſs of Bailments, 


© which is that by DeeosIT: and the principles on 
„ which this ſpecies of implied contract is ſtated by 
“ Sir William Jones appear to be perfectly diſtin and 
ce ſfatisfatory; though the old Caſes and Obſervations 
ce of great Lawyers upon them were in no ſmall degree 
„ confuſed. i x 


Par. 2. 


c A DzposrT is a Bailment of Goods to be kept for 


ce the Bailor, without recompence. 


« As this is ſimply advantageous to the Bailor, and 
ce neither beneficial to the Bailee as the bailment of U/z, 
ce of hire, or of pledge, nor implies {kill as the commi/- 
&« fon of employment, the Bailee is anſwerable only for 
good Faith; in which is included the avoiding of 
« groſs Neglect: unleſs by voluntary application, or 
„by ſpecial Agreement, he either impliedly or ex- 
* preſsly obliges himſelf farther. 


* On the whole, it appears that a Bailee of Uſe 1s 
© reſponſible for flight Negle#; a Mandatory of em- 


% ploy is anſwerable for the till and care preſumed in 
* the Nature of the ſubject; an Hirer, Pawnee, Work- 


han for Hire, and one who undertakes cuſtody or cen- 
& vexance for reward, are anſwerable for Lois by or- 
* dinary Neglect: a Depoſitary is liable in general for 
& groſs Negligence only. The Caſe of Innkeepers, and the 
* much ſtronger one of Carriers, depend upon the parti- 
© cular Nature of their reſpective Buſineſs ; which is 
&« reftri&ted by public Policy from the temptation of 
colluſive practices difficult to be detected, and is there- 
fore ſubject to a peculiar Liability. 


* 


Exp of the FIRST Vol uu. 


L. B. 117. 


L. B. 36, 52. 


L. B. 47, 3. 
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